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ABSTRACT 
 
Title of Dissertation:   
 
 
Degree:                          MSc 
This dissertation is a legal analysis of the subject of maritime delimitation in the Law 
of the Sea as it applies to the concept of Equidistance/Relevant Circumstances. This 
topic is of current international interests, particularly in a period marked by 
numerous maritime disputes and increasing number of individual States’ submissions 
for extended continental shelf. 
The purpose of this dissertation is to determine whether the concept of 
Equidistance/Relevant circumstances can be established as the primary rule in the 
law of maritime delimitation after more than forty years of legal uncertainty and 
unpredictability. In order to arrive at this conclusion, it was necessary to ascertain if 
the law of maritime delimitation has gained more consistency and predictability since 
its engagement in a normative process through the concept of Equidistance/Relevant 
circumstances. 
This resulted in investigating the historical background of the law of maritime 
delimitation. Then, the definition of the concept of Equidistance/Relevant 
Circumstances and the relevant jurisprudence related to the emergence and the 
consolidation of this concept were examined. Particular reference is made to the 
Greenland/Jan Mayen case (1993) in that respect. The degree of consistency, 
uniformity and predictability of the law of maritime delimitation through the legal 
approach of Equidistance/Relevant circumstances are analysed using quantitative and 
qualitative tools and a number of downsides are collated. 
Finally, the concluding chapter examines the result of this assessment in the 
perspective of establishing the concept of Equidistance/Relevant Circumstances as 
the primary rule in the law of maritime delimitation and for that purpose, makes 
pertinent recommendations. 
The Concept of Equidistance/Relevant 
Circumstances in the Development of the Law 
of Maritime Delimitation 
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INTRODUCTION 
Following the period of freedom regime of the sea, founded on the doctrine of Mare 
Liberum1, the half of the twentieth century was marked by a dramatic change in the 
use and the role of the sea. The sea became an important means of military strategy 
between maritime powers in a post world war context, an increasing source of 
economic and technologic development and was consistently subject to national 
sovereignty claims, in particular by new independent States. Therefore, these new 
phenomena gave rise to growing claims over maritime spaces. It is valuable in this 
regard to quote the former President Harry S. Truman of the United States of 
America, who proclaimed on 28 September 1945 that the United States Government  
“regards the natural resources of the subsoil and seabed of the continental shelf 
beneath the high seas but contiguous to the coasts of the United States as 
appertaining to the United States, subject to its jurisdiction and control”2. 
The Truman proclamation was followed by the Santiago Declaration of 1952 when 
several Latin America States claimed a 200-miles maritime zone3. In the face of 
States willing to assert their political sovereignty and legal rights over maritime 
spaces adjacent or far from their coasts, there was a dire need of an international 
political consensus and legal regime over the sea that would be able to provide a 
peaceful settlement of claims on maritime boundaries. Consequently, different 
attempts at codification of the customary law of maritime boundary delimitation and 
various disputes on overlapping maritime boundaries gave rise to a progressive 
development of the law of maritime delimitation. The legal body of maritime 
                                                 
1
 The doctrine of Mare Liberum was developed in the 17th century by a Dutch scholar Grotius and 
meant that the open sea beyond a specific area adjacent to the territory of a State cannot be enclosed 
and subject to the national sovereignty of any state. It is opposed to the Doctrine of Mare Clausum, 
developed by an English Scholar John Seldom. See Churchill, R.R.  & Lowe, A.V., The Law of the 
Sea, 3rd Ed. (Manchester: Manchester University Press, 1999) at p. 2. 
2United Nations, The Law of the Sea: Definition of the Continental Shelf: An examination of the UN 
Convention on the law of the Sea, (New York: DOALOS, 1993) at p. 1. 
3
 Francisco O. Vicuna, The Exclusive Economic Zone: Regime and Legal Nature under International 
Law (Cambridge: Cambridge University Press, 1989) at p.5. 
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delimitation is composed of various sources of law, such as the customary 
international law developed during the 19th century, the 1958 Geneva Conventions 
starting from the 1930 Hague Conference, the 1982 United Nations Convention on 
the Law of the Sea, numerous bilateral and multilateral delimitation agreements and 
various international tribunal decisions stemming from disputes on overlapping 
titles4. 
The legal notion of maritime delimitation has been developed over time, in which 
process the case-law has played and undeniably greater role. In the North 
Continental Shelf case (1969), the International Court of Justice (ICJ) defined 
maritime delimitation as “a process which involves establishing the boundaries of an 
area already, in principle, appertaining to the coastal State and not the determination 
de novo of such an area”5. In other words, the ICJ defined maritime delimitation as 
the process to determine the maritime space where a State is entitled to assert its 
sovereignty in accordance with international law in case of competing overlapping 
titles through the process of negotiation or adjudication. It is a political, legal and 
technical process involving at least two States as confirmed by the ICJ during the 
Gulf of Maine case where it declared that “No maritime delimitation between States 
with opposite or adjacent coasts may be effected unilaterally by one of those 
States.”6 Thus, maritime delimitation is a process mainly related to the determination 
                                                 
4
 S.P., Jagota, Maritime Boundary (Dordrecht: Nijhoff, 1985) at p. 6. 
5
 The North Sea Continental Shelf cases (German Federal Republic/Denmark, and German Federal 
Republic/Netherlands) 1969 ICJ REP, at p. 18. The text of the decision is available on the Court’s 
website. < http://www.icj-cij.org/docket/index.php?p1=3&p2=3&code=cs2&case=52&k=cc> (25 
May 2009). 
6
 Case concerning the Delimitation of the Maritime Boundary in The area of the Gulf of Maine 
(Canada v.United States of America) 1984 ICJ REP., para 112. The text of the decision is available on 
the Court’s website. < http://www.icj-ijc.org/docket/index.php?p1=3&p2=3&code=cigm&case=67&k 
> (25 May 2009) 
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of an international maritime boundary normally involving the exclusive economic 
zone and the continental shelf.7.  
The legal concept of the law of maritime delimitation and specifically the legal 
principles of delimitation of overlapping titles developed by treaty and 
jurisprudential sources will be the main focus of this study. In the realm of the law of 
maritime delimitation stand various principles developed over time to cope with 
disputes on overlapping titles. The principles stemming from customary law are 
mainly referred to as equidistance and thalweg line. Under treaty law, i.e. the 1958 
Geneva Conventions and the 1982 United Nations Convention on the Law of the Sea 
(UNCLOS), two main sets of principles have been developed, respectively the 
Agreement/Equidistance/Special circumstances and the Agreement/Equitable 
solution. Under case-law, the ICJ and various arbitral tribunals have developed 
different delimitation principles, mainly referred to as equitable principles, equitable 
criteria or relevant circumstances and Equidistance/Relevant circumstances. 
While contributing to the progressive development of the law of maritime 
delimitation, this variety of legal principles might be analyzed as the pale reflection 
of the ineffectiveness of the law of maritime delimitation to deal in a consistent 
manner with maritime delimitation issues. This ineffectiveness could be attributed to 
the weaknesses of the functional mechanism peculiar to treaty laws as well as the 
incapacity of treaty law and case-law to accommodate appropriately the various, 
complex, and until now, unknown geography and geology of maritime spaces. 
Today, many analysts consider the law of maritime delimitation as a set of 
ambiguous rules swinging between “fact-orientedness” and “rule-orientedness”8. In 
this regard, the view of Jonathan I. Charney is worth quoting: 
                                                 
7Yoshifumi, Tanaka,  Predictability and Flexibility in the Law of Maritime Delimitation, (Oxford: 
Hart Publishing, 2006) at p. 7. 
8
 Robert, Kolb, Case Law on Equitable Maritime Delimitation: Digest and Commentaries, 
Introduction. (The Hague: Nijhoff, 2003) at p. xxiv.  
  
4 
This new language spoke in terms of ‘equitable solutions’, dropping all references to 
equidistance and special circumstances. A reference to international law provides an 
ambiguous connection to the old language and customary international law. 
Litigation and arbitration have produced equally indeterminate results with respects 
to the operative norm. [...] It would appear that ... no normative principle of 
international law has developed that would mandate the specific location of any 
maritime boundary line9. 
There is a dire need of a more consistent approach in the law of maritime 
delimitation in order to reconcile this specific law to the basic qualities of “the legal 
norm” combining lex generalis and lex specialis, objectivity, predictability and 
harmony. This need of normativity and consistency in the law of maritime 
delimitation become more and more a deep concern as expressed by the arbitral 
tribunal in the Barbados/Trinidad case: 
The process of achieving an equitable result is thus constrained by legal principle, in 
particular in respect of the factors that may be taken into account. It is furthermore 
necessary that the delimitation be consistent with legal principles as established in 
decided cases, in order that states in other disputes be assisted in the negotiations in 
search of an equitable solution that are required by articles 74 and 83 of the 
Convention10. 
The “legal principles as established in decided cases” referred to in the above quoted 
decision seem more and more crystallized on the concept of Equidistance/Relevant 
Circumstances. This legal principle of maritime delimitation belongs to the recent 
trends of tribunal decisions over maritime delimitations since the late 1990’s. It has 
                                                                                                                                          
 
9
 Gerald H., Blake (Ed.), 8th ed., Maritime Boundaries: World Boundaries (Vol. V), (London: World 
Boundaries Series, 1997) at p. 2 & 9. 
10
 Case concerning the Arbitral Award (Barbados v. Trinidad and Tobago), Decision of the Arbitral 
Tribunal, 2006, para 243. The text of the decision is available on the Court’s website. http://www.pca-
cpa.org/showpage.asp?pag_id=1152 (20 May 2009). 
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been adopted in the Eritrea/Yemen (1999), Qatar/Bahrain (2001), Cameroon/Nigeria 
(2002), Barbados/Trinidad and Tobago (2006), Guyana/Suriname (2007) and 
Romania/Ukraine (2009) cases. 
Consequently, the purpose of this thesis is to determine whether the concept of 
Equidistance/Relevant Circumstances can be established as the primary rule in the 
law of maritime delimitation in order to satisfy this need of consistency and 
predictability. The need of a rational argumentation requires a dissertation structure 
of two main parts. 
Part One traces the historical development of the concept of Equidistance/Relevant 
Circumstances in the law of maritime delimitation. In this context, the respective 
contributions of treaty law and case law will be analyzed for the emergence and 
promotion of this principle. 
Part Two focuses on the rationale for establishing the Equidistance/Relevant 
Circumstances principle as the primary rule of maritime delimitation. For this 
purpose, it is important to examine under case law and State practices, the 
normativity, certainty, and predictability as they apply to the legal concept of 
Equidistance/Relevant Circumstances. On that point, however, the probable 
downsides inherent to the Equidistance/Relevant circumstances concept like any 
legal principle will be collated and pertinent recommendations will be made.  
The methodology applied to reach the goal of this study is a combined approach of 
quantitative and qualitative research. The objective of the quantitative research is to 
assess roughly on the basis of aggregated data the degree of uniformity 
characterizing the method of Equidistance/Relevant Circumstances in State practice. 
As to the qualitative research, the aim is to analyze the entire framework surrounding 
the concept of Equidistance/Relevant Circumstances, specifically the historical and 
legal aspects, its impact on the law of maritime delimitation and the process of its 
conversion into a consistent and objective norm. 
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Part I 
THE DEVELOPMENT OF THE CONCEPT OF 
EQUIDISTANCE/RELEVANT CIRCUMSTANCES IN THE LAW 
OF MARITIME DELIMITATION 
CHAPTER I: PRELIMINARY CONSIDERATIONS  
 
Section 1: Pre-conventional State Practice of Maritime Delimitation  
 
The delimitation of maritime boundaries was entrenched in the practice of states a 
very long time ago before the adoption of international conventions dealing with this 
process. It dated back from 11th century with a specific emphasis in the 15th century 
with the Treaty of Tordesillas (1494)11. However, in the scope of this study, the 
practices from the 19th century will only be considered. 
1. Median Line 
Numerous systems were used in the 19th and early 20th centuries in the state practices 
for boundary delimitation, in particular, to the territorial sea, namely the median-line, 
the thalweg line, the perpendicular line and the prolongation of the land boundary12. 
However, the median-line seemed to play a main role in the delimitation methods 
applied by states (see Figure 1). In the history of maritime delimitation, numerous 
examples of boundary delimitations based on the median-line are found. For 
instance, the 1924 Convention between Finland and Norway on the boundary 
between the province of Finmark and the Territory of Petsamo set up in Article III 
that:
                                                 
11
 A Treaty between Portugal and Spain pursuant to a delimitation line over the Atlantic ocean running 
from pole to pole, 370 miles westward of the Cape Verde. The treaty materialized by a bull signed by 
Pope Alexander VI granted the eastern portion to Portugal and the western one to Spain. See Gerard, 
Tanja, The Legal Determination of International Maritime Boundaries: The Progressive Development 
of Continental Shelf, EFZ and EEZ Law (Deventer: Kluwer, 1990) at pp. 2-3. 
12
 Supra, footnote 7 at pp. 20-32. 
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The dividing line between the territorial waters of the two Contracting States shall be 
situated at an equal distance from the coasts of the two States, measured from the 
nearest point on the mainland, island, islets or reefs which is [sic] not perpetually 
submerged13. 
In addition, the median-line was used in the peace treaty of 17 September 1809 
between Russia and Sweden relative to the Gulf of Bothnia and the Aaland Sea14. 
Another example of application of the median-line was to be found in 1925 with the 
delimitation of the maritime boundary between the State of Maine and New 
Brunswick by the United States and Canada15. In the State practice of maritime 
delimitation, the median line system was often combined with the thalweg line. 
2. Thalweg Line 
The thalweg line is a concept of river law, defined under customary law either as 
“the mid-line of the main navigation channel” or as the deepest water line (see  
Figure 5)16. The purpose of the thalweg line in matters of delimitation is to ensure an 
equal share of the navigable channel between two sovereign States taking into 
account the navigation interests. As compared to the median-line, the thalweg line as 
single rule was less used for maritime delimitation in State practice; one example is 
the Alaska Boundary Arbitration between Great Britain and the United States in 
190317.  
However, this delimitation method becomes a subject of interest under customary 
law where it is sometimes combined with the median-line in order to achieve an 
                                                 
13
 (1924-25) 30 League of Nations Treaty Series, quoted in Ibid., at p. 7. 
14
 Supra, footnote 11 at p. 4 
15
 Sang-Myon Rhee, “Sea Boundary Delimitation between Sates before World War II” (1982) 76 
AJIL 560 cited in Ibid., at p. 4. 
16
 Nuno M., Antunes, Towards the Conceptualization of Maritime Delimitation: Legal and Technical 
Aspects of a Political Process (Leiden: Nijhoff, 2003) at p.170. 
17
 15 United Nations, Reports of International Arbitral Awards, 481-540, quoted in Supra, footnote 7 
at p. 29-30. 
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equitable result in matters of delimitation. This is illustrated in the Treaty between 
Great Britain and the USA adopted on 15 June 1846, which settled that the Oregon 
boundary passed “through the middle of [the channel which separates the continent 
from Vancouver’s Island, i.e. the thalweg line] and of Fuca’s Strait, to the Pacific 
Ocean [the median line]”18. Several other delimitation agreements adopted the 
combined rule of the median/thalweg line, in particular in the early 20th century. It is 
the case for the 1912 Declaration between France and Germany pursuant to the 
boundary delimitation between the French colonies of Dahomey and the Sudan, and 
the German possessions of Togo, which used the thalweg line from one point of the 
river boundary up to the a point in the lagoon combined with a median line for the 
rest of the frontier19.  
The combined rule of median/thalweg line under customary law of maritime 
delimitation is worth analyzing because it laid down the basic fundamentals of the 
Equidistance/Special Circumstances principle, which, shares some similarities with 
the Equidistance/Relevant Circumstances concept. Under customary law, the median 
line was widely adopted insofar as it was able to provide an equal share of 
overlapping river or sea frontiers between two sovereign States. However, due to the 
peculiarities of the coastal geography and other interests related to navigation or 
historic rights, it was already admitted under customary law that a rigid application 
of the median line could not ensure an equitable delimitation. Consequently, the 
combined rule median/thalweg line was, at that time, perceived where necessary as a 
solution to overcome those difficulties. These delimitation principles mainly based 
on the median line, the thalweg and the median/thalweg line 
                                                 
18
 Treaty between Great Britain and the USA for the Settlement of the Oregon Boundary, 15 June 
1846, 34 BFSP (1846), 14, quoted in Faraj A., Ahnish, The International Law of Maritime Boundaries 
and the Practice of States in the Mediterranean Sea (Oxford: Clarendon Press, 1993) at p.34. 
19
 Ibid., at pp. 34-35 
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 were constantly, sometimes in other forms, referred to during the codification 
process of the customary international law of maritime delimitation. 
Section 2: Codification of Maritime Delimitation  
 
The first attempt at codification of the customary law of maritime delimitation 
started with the 1930 Hague Conference under the auspices of the League of Nations. 
The Hague Conference failed to reach its purpose and the following World War II 
period was not an appropriate period to deal with issues of maritime delimitation. In 
the aftermath of World War II, the creation of the United Nations Organization (UN) 
and the multiple individual claims of States over maritime spaces, such as the 
Truman Proclamation and the Santiago Declaration raised the need of re-starting the 
process of codification of the law of maritime delimitation20. The adoption of the 
1958 Geneva Conventions which followed was a successful initiative, at least to 
some extent. 
1. The 1958 Geneva Conventions: Equidistance/Special Circumstances 
The First United Nations Conference on the Law of the Seas, which was held in 
Geneva under the auspices of the United Nations from February 24 to April 27, 1958 
adopted four important conventions21. For the purpose of this study, the focus will be 
on the Convention on the Territorial Sea and Contiguous Zone and the Convention 
on the Continental Shelf. Article 12 of the Convention on the Territorial Sea and 
Contiguous Zone and article 6 of the Convention on the Continental Shelf are 
pursuant to the delimitation respectively of the territorial sea and the continental 
shelf. Both read as follows: 
                                                 
20
 Supra, footnote 16 at p. 15 
21
 The Convention on the Territorial Sea and Contiguous Zone ; the Convention on the High Seas; the 
Convention on the Continental Shelf and the Convention on Fishing and the Conservation of the 
Living Resources of the High Seas. 
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Article 12, Para 1: Where the coasts of two states are opposite or adjacent to each 
other, neither of the two states is entitled, failing agreement between them to the 
contrary, to extend its territorial sea beyond the median line every point of which is 
equidistant from the nearest points on the baselines from which the breadth of the 
territorial seas of each of the two States is measured. The provisions of this 
paragraph shall not apply, however, where it is necessary by reason of historic title 
or other special circumstances to delimit the territorial seas of the two States in a 
way which is at variance with this provision (see Figure 1). 
And 
Article 6, Para 1: Where the same continental shelf is adjacent to the territories of 
two or more States whose coasts are opposite to each other, the boundary of the 
continental shelf appertaining to such States shall be determined by agreement 
between them. In the absence of agreement, and unless another boundary line is 
justified by special circumstances, the boundary is the median line, every point of 
which is equidistant from the nearest points of the baselines from which the breadth 
of the territorial sea of each State is measured (applies mutatis mutandi to the 
delimitation of two adjacent coasts pursuant to Para 2). (See Figure 2). 
The drafting of both articles calls for an analysis. In the codification process of the 
law of delimitation of the territorial sea and the continental shelf, the 1958 Geneva 
Conventions adopted a triple rule “Agreement/Equidistance/Special Circumstances” 
22
.
 
 
In other words, understood as the process of determination of the jurisdictional ambit 
of two opposite or adjacent States on overlapping titles, any maritime delimitation 
shall be dealt with by inter-states negotiation and not unilaterally. In the absence of 
agreement, the applicable rule is the Equidistance/Special Circumstances rule, which 
has been given different meanings. First, it has been interpreted as a combined rule, 
i.e., equidistance or median-line is the starting point of delimitation; then, it is 
corrected to take account of specific circumstances peculiar to the geographical area 
                                                 
22
 This expression is borrowed from Tanaka in Supra, footnote 7 at p. 38 
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if its rigid application is likely to cause some distortions. The intention to link 
equidistance and special circumstances as a combined rule was already expressed in 
the debate of United Nations Conference during the drafting of the delimitation 
provision as explained by the delegate of the United Kingdom23. 
On the other hand, the Equidistance/Special Circumstances rule has been interpreted 
as well in the ILC work as two separate rules; with equidistance being the general 
principle and special circumstances the exception. Therefore, in this context, any 
special configuration of the coast constituting special circumstances is no longer 
perceived as a corrective element of the equidistance line but as an exception 
justifying recourse to another method of delimitation24. 
The 1958 Geneva Conventions failed to provide an authoritative definition of 
“special circumstances”. The interpretation of this expression is based on the 
Travaux Préparatoires of the conference. According thereto, special circumstances 
mainly referred to islands, exceptional coastal geography, navigable channels, 
fishery and special mineral exploitation rights, and historic title25. 
The Equidistance/Special Circumstances rule must not to be confused with the 
Equidistance/Relevant circumstances principle born in another context as will be 
seen later. However, it is a major step towards the emergence of the 
Equidistance/Relevant Circumstances principle, the core subject of this thesis. Under 
the 1958 Geneva Conventions, the principle of equidistance had been codified, 
therefore, consolidated into a strict treaty law. In that way, equidistance has become 
a legal reference in matters of delimitation. The second remark is that the special 
                                                 
23
 “The median-line would always provide the basis for delimitation. If both the States involved were 
satisfied with the boundary provided by the median-line, no further negotiation would be necessary; if 
a divergence from the median-line appeared to be indicated by special circumstances, another 
boundary could be established by negotiation, but the median-line would serve as the starting point.” 
See UNCLOS I, Official Records, vi. 92 (emphasis added), cited in Ibid., at p. 42. 
24
 Yearbook of the ILC (YILC), 1952, Vol. II, p. 38, Commentary, para 4. 
25
 YILC (1954), i.100; ii 158, cited in Supra, footnote 18 at p. 43 
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circumstances express the imperfection of the equidistance principle, which may 
need to be deviated in order to secure an equitable result. However, the results 
achieved under the Equidistance/Special Circumstances were strongly challenged 
under the 1982 UNCLOS.  
2. The 1982 UNCLOS: Equidistance v. Equity 
The failure of the 1958 Geneva Conventions and the 1960 UN Conference 
(UNCLOS II) to settle issues related to the breadth of the territorial sea and the 
fishery limits, and the emergence of new debates on the exploitation of the 
international seabed area prompted the United Nations to convene States Parties for a 
Third United Nations Conference on the Law of the Sea (UNCLOS III)26. 
From April 1978 to August 1981, UNCLOS III was the forum, specifically in the 
Negotiating Group 7 (NG7), of a complex debate for the drafting and adoption of the 
new conventional law of maritime delimitation. It is worth noting that the orientation 
of the debate in UNCLOS III was deeply influenced by the recent development of 
the law of maritime delimitation as fostered by various case law, in particular the 
North Sea Continental Shelf case27, and by major advances in the technologic 
development, which progressively rendered possible the exploitation of seabed and 
ocean floor for scientific, economic and military purposes. The 
Equidistance/Relevant Circumstances principle emerging at that time under case 
                                                 
26
 UNCLOS III started its meetings in December 1973 and was opened for signature at Montego Bay 
(Jamaïca) on 10 December 1982. 
27
 In the North Sea Continental Shelf case (1969) the ICJ held that article 6 of the 1958 Convention on 
the Continental Shelf “did not embody or crystallize any pre-existing or emergent rule of customary 
law, according to which the delimitation of continental shelf areas between adjacent States must, 
unless the Parties otherwise agree, be carried out on an equidistance/special circumstances basis” and 
insisted that “delimitation must be the object of agreement between the States concerned, and that 
such agreement must be arrived at in accordance with equitable principles”. See the North Sea 
Continental Shelf case, Supra, footnote 5, para 89 and 91. 
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law28, failed on two main aspects to be consolidated in the codification process under 
UNCLOS III. 
In fact, the Equidistance principle codified under the 1958 Geneva Conventions was 
consolidated under UNCLOS III for the delimitation of the territorial sea (Article 15) 
but strongly challenged as far as the delimitation of the exclusive economic zone and 
the continental shelf were concerned. Article 74, Paragraph 1 of the 1982 UNCLOS 
pursuant to the delimitation of the exclusive economic zone between States with 
opposite or adjacent coasts, which applies mutatis mutandi to Article 83 related to 
the delimitation of the continental shelf reads as follows : 
The delimitation of the exclusive economic zone between States with opposite or 
adjacent coasts shall be effected by agreement on the basis of international law, as 
referred to in Article 38 of the Statute of the International Court of Justice, in order 
to achieve an equitable solution. 
Articles 74 and 83 provide the norm of international law governing any process of 
maritime delimitation. This should be governed by an agreement between the parties 
concerned either directly or by means of international judicial authorities, on the 
basis of legal principles developed under treaty law and customary law in order to 
achieve an equitable boundary line. 
These provisions may be, however, considered as two “empty” rules since they fail 
to provide any specific method of delimitation of the exclusive economic zone and 
the continental shelf. The reference to Article 38 of the ICJ Statute is also helpless 
insofar as this provision fails to specify any precise legal approach of maritime 
                                                 
28
 Arbitration between the United Kingdom of Great Britain and Northern Island and The French 
Republic on the Delimitation of the Continental Shelf, Decision of the Court of Arbitration, 1977, 
RIAA, Vol. XVIII, pp. 3 et seq. 
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delimitation but allows for consideration of a broad range of applicable international 
laws29. 
The general wording of articles 74 and 83 of the 1982 UNCLOS was expressly set 
out during the conclusion of the debates in the NG7 in order to reach a consensus 
between the proponents of the Equidistance/Special circumstances, on the one hand, 
and the proponents of the equity/relevant circumstances on the other hand30. Twenty 
two States (22) expressed themselves at the end of the debate in favour of the 
Equidistance/Special circumstances, and their proposal of delimitation under Articles 
74 and 83, Para 1 reads as follows: 
The delimitation of the Exclusive Economic Zone/Continental Shelf between 
adjacent or opposite States shall be effected by agreement employing, as a general 
principle, the median or equidistance line, taking into account any special 
circumstances where this is justified31. 
In contrast, the pro- equity/relevant circumstances32 group composed of twenty nine 
(29) States made the following suggestion: 
                                                 
29
 Under Article 38 of its Statute, the ICJ is directed to apply as international law the following: 
international treaties, international customs, general principles of law, judicial decisions and scholar 
articles.  
30
 Satya N., Nandan & Shabtai, Rosenne (Ed.), UN Convention on the Law of the Sea 1982: A 
commentary (Vol. II), (Dordrecht: Nijhoff, 1993) at p. 139, para 15.7. 
31
 UN Doc NG7/2/Rev.2, 28 March 1980, members of the NG7/2 (Pro-equidistance principle) group 
were: Bahamas, Barbados, Canada, Cape Verde, Chile, Columbia, Cyprus, Democratic Yemen, 
Denmark, Gambia, Greece, Guinea-Bissau, Guyana, Italy, Japan, Kuwait, Malta, Norway, Portugal 
Spain, Sweden, United Arab Emirates, United Kingdom, Yugoslavia. See R. Platzöder, Third United 
Nations Conference on the Law of the Sea: Documents, Vol.  IX 5(Oceana: New York, 1986) at p. 
394 
32
 The content of the concept will be detailed later. 
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The delimitation of the exclusive economic zone/continental shelf between adjacent 
or/and opposite States shall be effected by agreement, in accordance with equitable 
principles taking into account all relevant circumstances and employing any 
methods, where appropriate, to lead to an equitable solution33. 
Broadly speaking, a schematization of the debate could be featured as follows: on the 
one hand (1) agreement and (2) special or relevant circumstances as factors to be 
included in any delimitation process were the points of convergence between both 
groups. On the other hand, equidistance and equitable principles were the point of 
divergence. However, it is worth noting that at the conclusion of the debate, a 
dissension appeared between both opposite groups about the qualification of 
circumstances. The pro-equity group advocated for the relevant circumstances while 
the pro-equidistance group sponsored the special circumstances, as noted in the 
report on consultation on delimitation between delegations of two opposite groups34. 
Thus, challenged both for diverse reasons on what constituted the two pillars of the 
concept, i.e. equidistance on the one hand, and the relevant circumstances on the 
other hand, the concept of Equidistance/Relevant Circumstances was unable to 
emerge and be consolidated under UNCLOS III. 
 
                                                 
33
 UN Doc NG7/10/Rev.1, 25 March 1980, Members of the NG7/10 (Pro-equitable principles) group 
were Algeria, Argentina, Bangladesh, Benin, Burundi, Congo, France, Iraq, Ireland, Ivory Coast, 
Kenya, Liberia, Libya, Madagascar, Maldives, Mali, Mauritania, Morocco, Nicaragua, Pakistan, 
Papua New Guinea, Poland, Romania, Senegal, Syrian  Arab Republic, Somalia, Turkey, Venezuela 
and Vietnam. See Supra, footnote 31 at p. 403. 
34
 “The discussions on the other elements followed familiar lines, including questions as to the content 
of equitable principles, the role of the median line and the relationship between the elements. As to the 
reference to circumstances delegations from the NG7/10 Group [Pro-equidistance principle] preferred 
‘relevant circumstances’ whereas the others [Pro-equitable principles Group] preferred ‘special 
circumstances’”. UN Doc DEL/2, 22 April 1981, Report on consultations on delimitation held from 
31 March to 15 April 1981 between delegations representing the groups of co-sponsors of Documents 
NG7/10 and NG7/2. See Ibid., at p. 473. 
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Section 3: The Development of the Case Law of Maritime 
Delimitation: From Equity to Normativity  
 
In parallel with the codification process in the 1958 Geneva Conventions and the 
1982 UNCLOS, the law of maritime delimitation was subject to a progressive 
development through litigation and arbitration. Both processes were at the same time 
independent and interrelated. The scope of this part is to provide a broad historical 
background of the evolution of the case law of maritime delimitation in order to 
better analyze in the following section the conditions, under which the 
Equidistance/Relevant Circumstances principle had emerged and developed. 
1. Development of the Equitable Principles 
The wide spectrum of case law on maritime delimitation ranges broadly speaking 
from equity to normativity. The notion of equity is a “constitutional principle”35 of 
the law of maritime delimitation developed in the early cases of disputes on 
overlapping titles. At this point, it is important to know what the definition and the 
methodology of the legal concept of equity are.  
The legal concept of equity in the law of maritime delimitation did not originated 
from any conventional law before the adoption of the 1982 UNCLOS. It was 
recognized for the first time as international customary rule in matters of continental 
shelf delimitation by the ICJ in the North Sea Continental Shelf case (see Figure 7) in 
respect of the Truman Proclamation (1945), which read as follows: 
The United States regards the natural resources of the subsoil and seabed of the 
continental shelf beneath the high seas but contiguous to the coasts of the United States, 
subject to its jurisdiction and control. In cases where the continental shelf extends to the 
shores of another States, or is shared with an adjacent State, the boundary shall be 
                                                 
35
 Supra, footnote 8 at p. 41. 
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determined by the United States and the State concerned in accordance with equitable 
principles36. 
On the basis of the Truman proclamation considered in that way as customary rule, 
the Court set out the legal framework on which a delimitation process ought to be 
carried out. The first principle is “agreement” and the second is “equitable 
principles” as expressed in the decision of the ICJ: 
[T]hose principles being that delimitation must be the object of agreement between 
the States concerned, and that such agreement must be arrived at in accordance with 
equitable principles37. 
More explicitly, “equitable principles” contains the idea of equity. The emphasis here 
is not the method of delimitation but the goal to secure justice in any delimitation 
process. In so doing, specific factors peculiar to circumstances of the case, otherwise 
called “equitable principles”, must be taken into account in the process of 
delimitation, specifically the principle of natural prolongation of the land territory 
(soil and subsoil), the principle of non encroachment of the territory of another State 
(soil, subsoil and coastal geography) and the principle of proportionality38. In other 
words, equity bases any delimitation on the specific circumstances of the case. It is a 
case-by-case solution. The principle of equity had been confirmed in subsequent 
cases, for instance the Continental Shelf case between Tunisia and Libya, where the 
ICJ reaffirmed equity as a general principle of international law grafted onto 
customary law and not assimilable to a decision ex aequo et bono: 
                                                 
36
 Harry S., Truman, “Presidential Proclamation on the Continental Shelf (No 2667)” (speech, New 
York, September 28, 1945) <  
http://www3.law.nyu.edu/kingsburyb/fall01/intl_law/PROTECTED/unit3/intl_law2001_unit3_II,2,b_t
rumanproclam.htm (1 July 2009). 
37North Sea Continental Shelf case, Supra, footnote 5 at para 85. 
38
 Ibid., at para 46-47. 
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Equity as a legal concept is a direct emanation of the idea of justice. […] the legal 
concept of equity is a general principle directly applicable as law. Moreover, when 
applying positive international law, a court may choose among several possible 
interpretations of the law the one which appears, in the light of the circumstances of 
the case, to be closest to the requirement of justice. Application of equitable 
principles is to be distinguished from a decision ex aequo et bono39. 
The equitable approach of delimitation was subject to further development in the 
subsequent case law of maritime delimitation, specifically in the Tunisia/Libya case 
(1982), the Gulf of Maine case (1984), the Libya/Malta case (1985), the 
Guinea/Guinea Bissau case (1985) and St Pierre and Miquelon case (1992). This 
concept, which declined in the beginning of the 1990’s, is not exempt from criticism 
as will be seen later. 
2. Decline of Equitable Principles and Rise of Normativity 
An analysis of the historical background of the development of the case law of 
maritime delimitation shows a progressive shift from equity to normativity in the 
subsequent cases adjudicated in the beginning of the 1990’s. However, in reality, the 
milestone of the normativity principle in the case law of maritime delimitation had 
been set out from the Anglo-French Continental shelf case (1977) between France 
and United Kingdom, where the Court of Arbitration held that 
The role of the ‘special circumstances’ condition in Article 6 is to ensure an 
equitable delimitation; and the combined ‘equidistance-special circumstances rule’, 
in effect, gives particular expression to a general norm that, failing agreement, the 
boundary between States abutting on the same continental shelf is to be determined 
on equitable principles40. 
                                                 
39
 The Continental Shelf case (Tunisia v.Libyan Arab Jamahiriya) 1982, ICJ REP at Para 71. The text 
of the decision is available on the Court website. < http://www.icj-
cij.org/docket/index.php?p1=3&p2=3&code=tl&case=63&k=c4> (1 June 2009) 
40
 Anglo-French Continental Shelf case, Supra, footnote 28, para 70. 
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In this particular case, the Court of Arbitration applied to some areas to be delimited 
Article 6 of the 1958 Convention on the Continental Shelf case on the basis that this 
Convention grafted onto treaty law serves the purpose of equitable principles 
founded in customary law. Consequently, as stated by Tanaka, “The assimilation of 
Article 6 to customary law leads to an important consequence: the incorporation of 
the equidistance method into customary law”.41 
More explicitly, the normative approach founded the law applicable to maritime 
delimitation on a set of codified rules contained either into the 1958 Geneva 
Conventions, into the 1982 UNCLOS or into precedent jurisdictional decisions. 
Normativity advocates equity of the rule and not equity of the particular case as for 
equitable principles. Consequently, as recognized by Tanaka42, the normativization 
process of maritime delimitation is mainly based on incorporation of a specific 
method of delimitation into customary law. This method as consolidated under treaty 
law is the equidistance principle, which has the advantage of certainty and 
predictability and can, therefore, be used to correct the inequity of the particular case.  
Hence, the rise of normativity in the development of the case law of maritime 
delimitation has led to the drawing up of a specific principle of delimitation, 
recognized as the Equidistance/Relevant Circumstances. This approach has been 
reflected in the decisions of relevant cases, such as Greenland/Jan Mayen (1993), 
Eritrea/Yemen (1999), Qatar/Bahrain (2001), Cameroon/Nigeria (2002), 
Barbados/Trinidad and Tobago (2006), Guyana/Suriname (2007) and 
Romania/Ukraine (2009). 
What characterizes specifically the concept of Equidistance/Relevant Circumstances? 
How had it emerged and been developing in the law of maritime delimitation? 
                                                 
41
 Supra, footnote 7 at p 63. 
42
 Ibid., at p.63. 
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CHAPTER II: THE DEVELOPMENT OF THE CONCEPT OF 
EQUIDISTANCE/RELEVANT CIRCUMSTANCES  
 
The scope of this part is to define the legal concept of Equidistance/Relevant 
Circumstances and analyze how it has emerged and evolved in the law of maritime 
delimitation. 
Section 1: Definition of the Concept 
 
The concept of Equidistance/Relevant Circumstances is the combination of two 
competing legal theories of the law of maritime delimitation: the theory of 
normativity founded in treaty law and the theory of equity founded in customary law. 
It is convenient for the purpose of clarity to define both concepts separately before 
determining the scope of their combination. 
1. Equidistance 
As already explained, normativity in the law of maritime delimitation is based on the 
principle of equidistance, defined under Article 6 of the 1958 Convention on the 
Continental Shelf and restated under Article 15 of the 1982 UNCLOS. It is defined 
as “the median line, every point of which is equidistant from the nearest points of the 
baselines from which the breadth of the territorial sea of the two States is 
measured”43. 
The geographical concept of equidistance must be distinguished from the political-
legal concept. Geographically speaking, equidistance is a geometric line, consisting 
of a number of segments joining several points, which are drawn from the baselines 
at equal division between the coasts of two opposite or adjacent States (see Figures 
1&2)44. From a juridical and political point of view, equidistance is meant as the 
process of determining the maritime spatial ambit of the coastal State sovereignty 
                                                 
43
 Article 15, UNCLOS 1982. 
44
 Supra, footnote 16 at p. 155. 
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and jurisdiction based on the concept of “closer proximity”45. At this point, it is not 
necessary to delve into the debate of clarifying whether equidistance equates to the 
median-line since from a technical and juridical point of view both concepts are used 
interchangeably46. However, in contrast to the standpoint developed in the first 
chapter, the Court in the North Sea Continental Shelf case (1969) had not recognized 
the equidistance as a rule of customary law47. 
2. Relevant Circumstances 
The concept of relevant circumstances has originated from the case law of maritime 
delimitation. It is defined by the ICJ in the Tunisia/Libya case (1993) as: “all the 
circumstances of fact and law that a tribunal considered capable of having any kind 
of influence on the drawing of a line of delimitation”48. More clearly, the concept of 
relevant circumstances is intimately linked to the principle of equity. The tribunal by 
drawing the line of delimitation is not bound by any stringent or codified legal norm 
but enjoys a wide margin of discretion to balance all the circumstances attached to 
the particular case in order to find an equitable result. Relevant circumstances are a 
manifestation of the theory of unicum whereby the context and requirements of the 
specific case has predominance over any rule of law in the determination of the line 
boundary49. Numerous relevant circumstances linked to geographical and non 
geographical factors, as will be seen later, have been developed over time by 
international courts and tribunals. 
                                                 
45
 Antunes defines « Closer proximity » as a concept consisting of allocated to a State all points at sea 
that are closer to its coasts than to the coast of another State. Ibid., at p. 154; 205. 
46
 United Nations, Handbook on the Delimitation of Maritime Boundaries (New York: DOALOS, 
2000) at p. 47. 
47
 North Sea Continental Shelf case, Supra, footnote 5, Para. 81. 
48
 Supra, footnote 8 at p. 460. 
49
 Ibid., at p. 250. 
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3. Equidistance/Relevant Circumstances 
This is a legal approach of maritime delimitation developed by international courts 
and tribunals from the Greenland/Jan Mayen case (1993) by assimilation of treaty 
law principles to customary law (Equidistance/Special Circumstances = 
Equidistance/Relevant Circumstances) in order to achieve an equitable result50. This 
method of delimitation is based on two steps so clearly defined by the Tribunal in the 
Barbados/Trinidad and Tobago case (2006) that it needs to be entirely quoted: 
The determination of the line of delimitation thus normally follows a two-step 
approach. First, a provisional line of equidistance is posited as a hypothesis and a 
practical starting point. While a convenient starting point, equidistance alone will in 
many circumstances not ensure an equitable result in the light of the peculiarities of 
each case. The second step accordingly requires the examination of this provisional 
line in the light of relevant circumstances, which are case-specific, so as to determine 
whether it is necessary to adjust the provisional equidistance line in order to achieve 
an equitable result. This approach is usually referred to as the ‘equidistance/relevant 
circumstances’ principle. Certainty is thus combined with the need for an equitable 
result51.  
So defined, in what context has this concept emerged and how has it been 
consolidated? 
                                                 
50
 Case concerning the Maritime Delimitation in the Area between Greenland and Jan Mayen 
(Denmark v. Norway) 1993 ICJ REP. The text of the decision is available on the Court’s website. < 
http://www.icj-cij.org/docket/index.php?p1=3&p2=3&code=gjm&case=78&k=e0> (15 June 2009). 
51
 Barbados/Trinidad and Tobago case, Supra, footnote 10, Para. 242. 
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Section 2: Emergence of the Concept: The Greenland/Jan Mayen 
case (1993) 
1. Dispute 
On 16 August 1988, Denmark requested the ICJ to draw a coincident line of 
delimitation for the fishery zone (FZ) and the continental shelf between Greenland 
(Denmark) and Jan Mayen (Norway). For the delimitation of the continental shelf, 
the court applied specifically article 6 of the 1958 Convention on the Continental 
Shelf and customary law for the FZ, which were not codified under the 1958 Geneva 
Conventions. 
2. Consideration of Equidistance/Relevant circumstances 
The choice of an equidistance line to delimit the continental shelf between both areas 
is justified by two factors. First, article 6 of the 1958 Convention requires application 
of the Equidistance/Special circumstances rule. Secondly, the court considered article 
6 as a particular expression of the customary law, which in circumstances of opposite 
coasts required a median-line (Anglo-French Continental Shelf case)52. Therefore, 
the court held that: 
In respect of the continental Shelf boundary in the present case, even if it were 
appropriate to apply, not article 6 of the 1958 Convention, but customary law 
concerning the continental shelf as developed in the decided cases, it is in accord 
with precedents to begin with the median line as a provisional line and then to ask 
whether ‘special circumstances’ require any adjustment or shifting of the line53. 
The court decided to apply the customary law of the EEZ to the delimitation of the 
FZ. Therefore, by reference to the jurisprudence of the Gulf of Maine case related to 
the delimitation of a single maritime boundary in the context of opposite coasts, the 
court found necessary to start the process of delimitation of the FZ by a provisional 
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 Anglo-French Continental Shelf case, Supra, footnote 28, Para. 87. 
53
 Greenland/Jan Mayen case, Supra, footnote 50, Para 51. 
  
24 
median line. Then, the Court considered if there are factors calling for an adjustment 
of this median line: special circumstances for the continental shelf and relevant 
circumstances for the FZ; the aim in each situation being to correct the 
disproportionate effect of the median line in order to achieve an equitable result. 
Therefore, the provisional median line is shifted eastward to take into account 
relevant circumstances constituted by the disparity between the lengths of relevant 
coasts, and more importantly the need to ensure an equitable access to fishery 
resources for Denmark (Greenland) as well, prejudiced by the initial line               
(see Figure 8): 
In the light of this case-law [Gulf of Maine case], the Court has to consider whether 
any shifting or adjustment of the median-line, as fishery zone boundary, would be 
required to ensure equitable access to the capelin fishery resources for the vulnerable 
fishing communities concerned54. 
In so doing, the Court assimilated special circumstances based on treaty law to 
relevant circumstances grafted onto customary law. This assimilation led for the first 
time, as highlighted by Tanaka55, to the adoption of Equidistance/Relevant 
Circumstances as a customary law concept56. Secondly, it is the first time that 
relevant economic factors, understood in the present case as access to fisheries, is 
brought under the scope of Equidistance/Relevant Circumstances. 
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 Ibid., at Para 75. 
55
 Supra, footnote 7 at p. 98. 
56
 Here, customary law should be apprehended in the meaning of judge-made law and not of the 
conventional definition requiring opinio juris and uniform State practice. See Supra, footnote 1 at p. 
185. 
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Section 3: Consolidation of the Concept 
1. The Eritrea/Yemen case (1999) 
1.1 Dispute 
Under the Arbitration Agreement of 3 October 1996 between Yemen and Eritrea, the 
Permanent Court of Arbitration (PCA) was requested to solve a territorial 
sovereignty dispute and to draw a line of delimitation of the maritime boundary 
between the two countries. It was the first time that the 1982 UNCLOS was 
applicable to a dispute of maritime delimitation. Undeniably, the applicable law were 
article 15 of UNCLOS related to the delimitation of the territorial sea, and articles 74 
and 83 pursuant to the delimitation of the EEZ and the continental shelf. However, in 
the determination of the applicable law, the tribunal did not omit to make reference 
to the existing jurisprudence57. 
1.2 Consideration of Equidistance/Relevant Circumstances 
After careful analysis, the tribunal decided to draw a single maritime boundary for 
the EEZ and the continental shelf. Therefore, from the northern to the southern part 
of the area to be delimited, the tribunal applied a provisional equidistance line by 
reference to the general equity of the median line between opposite coasts as set out 
under the North Sea Continental shelf case (see Figure 9). This, as well, provided an 
equitable solution under articles 74 and 83 of the 1982 UNCLOS. This view of the 
tribunal is worth citing: 
The Tribunal has decided, after careful consideration of all the cogent and skilful 
arguments put before them by both parties, that the international boundary shall be a 
single all-purpose boundary which is a median line and that it should, as far as 
practicable, be a median line between the opposite mainland coastlines. This solution 
                                                 
57
 Case concerning the Arbitral Award (Eritrea v. Yemen), Decision of the Arbitral Tribunal 
concerning the second stage of Proceedings (Maritime Delimitation), 1999, para 1-6.The text of the 
decision is available on the Court’s website. http://www.pca-
cpa.org/upload/files/EY%20Phase%20II.PDF (25 June 2009). 
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is not only in accord with practice and precedent in the like situations but also one 
that is already familiar to both parties58. 
The equidistance line was displaced westerly to avoid the Yemen’s Zugar-Hahnish 
islands group considered by the tribunal as relevant circumstances59. Here, the 
tribunal referred to the Anglo-French Continental shelf case, considering the group 
of islands as Special/Relevant circumstances. The other arguments raised by the 
parties concerning access to fisheries and  hydrocarbon resources and security issues 
were considered as relevant factors by the tribunal but not sufficiently strong to 
justify a departure from the equidistance line.  
In summary, the Eritrea/Yemen case, has re-affirmed the applicability of the 
equidistance principle between facing coasts and for the delimitation of a single all-
purpose boundary between the EZZ and the continental shelf either under customary 
law or treaty law. This represents a step towards the consolidation of the 
Equidistance/Relevant Circumstances concept in the normative process of the law of 
maritime delimitation. Furthermore, the present case has stressed the importance of 
geographical factors as relevant circumstances in the law of maritime delimitation. 
2. The Qatar/ Bahrain case (2001) 
2.1 Dispute 
The present dispute is another important case in the development of the legal concept 
of Equidistance/Relevant circumstances. On 8 July 1991, Qatar filed a claim against 
Bahrain before the ICJ over territorial sovereignty issues and requested the court to 
draw the course of a single maritime boundary concerning the EEZ and the 
continental shelf60. The applicable law to the present case was customary law since 
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 Ibid., para 132. 
59
 “The tribunal decided to continue its line as a mainland coastal line until the presence of Yemen’s 
Zugar-Ahnish groups where it displaced that line to the west and return further south, where there 
were no median islands, to simple equidistance between the principal coasts […]. See Ibid., para 123. 
60
 Case concerning the Maritime Delimitation and the Territorial Questions between Qatar and 
Bahrain (Qatar/Bahrain) 2001 ICJ REP, para 1. The text of the decision is available on the Court’s 
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none of the two countries were parties to the 1958 Geneva Conventions and Bahrain 
has ratified the 1982 UNCLOS but not Qatar. However, considering Article 12 of the 
1958 Convention on the Territorial Sea and Contiguous Zone and Article 15 of the 
1982 UNCLOS relating to the delimitation of the territorial sea as part of customary 
law, the court applied the principle of Equidistance/Special circumstances to delimit 
the territorial sea of both countries in the southern part (see Figure 10)61 
2.2 Consideration of Equidistance/Relevant Circumstances 
For the delimitation of a single maritime boundary in the northern sector, the court 
retained the distance criteria (200 M) as common to the EEZ and the continental 
shelf referring to the Libya/Malta case (1985).  
Like the approach taken in the Greenland/Jan Mayen case, the court drew first a 
provisional equidistance line and analyzed if there are some relevant circumstances 
to consider.  
Among all the claims raised by the parties, the court considered only as relevant the 
Fasht al Jarim promontory, but if given full effect, this would cause an extreme 
deviation of the equidistance and would provide an inequitable result. Therefore, 
contrary to the approach taken in the previous cases, the equidistance line had not 
been displaced (see Figure 10). The decision read as follows: 
The only noticeable element is Fasht al Jarim as a remote projection of Bahrein’s 
coastline in the Gulf area, which, if given full effect, would “distort the boundary 
and have disproportionate effects… In the circumstances of the case considerations 
of equity require that Fasht al Jarim should have no effect in determining the 
boundary line in the northern sector62. 
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In short, the present case is a step towards the development of the concept of 
Equidistance/Relevant Circumstances. It is the first time that this concept was 
applied to a geographical context of adjacent coasts. Furthermore, this case reaffirms 
the importance of geographical criteria in the consideration of relevant 
circumstances. 
3. The Cameroon/Nigeria case (2002) 
3.1 Dispute 
On 28 March 1994, Cameroon instituted proceedings against Nigeria before the ICJ 
for a territorial dispute and requested at the same time the drawing of the maritime 
border line between the two States. As both countries were parties to the 1982 
UNCLOS, the applicable law was Articles 74 and 83 related to the delimitation of 
the EEZ and the continental shelf. However, the court also made reference to 
equitable principles in the judgment. Concerning the delimitation of the territorial 
sea, the court based its judgment on the historical and political agreements formerly 
established between both States63. 
3.2 Consideration of Equidistance/Relevant Circumstances 
As for the drawing of a single line of delimitation of the EEZ and the continental 
shelf, the court decided to settle a provisional equidistance line at the first stage of 
delimitation between the estuaries of Akwayafe and Cross Rivers (see Figure 11). 
The court held equidistance as equitable solution provided under articles 74 and 83 
of the 1982 UNCLOS and also by reference to the distance criteria of delimitation 
for a single maritime boundary (Libya/Malta case) and the appropriateness of 
equidistance for adjacent coasts as decided under the Qatar/Bahrain case. 
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The Court has on various occasions made it clear what the applicable criteria, 
principles and rules of delimitation are when a line covering several zones of 
coincident jurisdictions is to be determined. They are expressed in the so-called 
equitable principles/relevant circumstances method. This method, which is very 
similar to the equidistance/special circumstances method applicable in delimitation 
of the territorial sea, involves first drawing an equidistance line, then considering 
whether there are factors calling for the adjustment or shifting of that line in order to 
achieve an “equitable result”64.  
All the circumstances presented by the parties as may be relevant were dismissed by 
the Court, which found them not strong enough to justify an adjustment of the 
equidistance line, analyzed as providing an equitable result. Hence, as for the 
Qatar/Bahrain case the court maintained the equidistance line along the single 
maritime boundary65.  
In summary, two observations deserve to be made as to the contribution of the 
present case to the consolidation of the concept of Equidistance/Relevant 
Circumstances. First, the validity of the equidistance line between adjacent coasts, 
initiated since the Qatar/Bahrain case, is now established under the present dispute. 
Moreover, this case comes to consolidate the concept of Equidistance/Relevant 
Circumstances as a valid method of delimitation to achieve an equitable solution 
under the 1982 UNCLOS. 
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4. The Barbados/Trinidad and Tobago case (2006) 
4.1 Dispute 
On 16 February 2004, Barbados instituted proceedings against Trinidad and Tobago 
by a notice of arbitration for the delimitation of the overlapping EEZ and continental 
shelf. The applicable law in the present case was Articles 74 and 83 of the 1982 
UNCLOS pursuant to the delimitation of the EEZ and the continental shelf; reference 
was made to the precedent jurisprudence in the matter as well. The tribunal decided 
to draw a single line of delimitation and based the choice of its course mainly on 
numerous objective criteria developed in precedent cases, such as the distance 
criteria (Libya/Malta case), the configuration of the coasts, the non-encroachment 
and the proportionality principles (North Sea Continental Shelf case)66. 
4.2 Consideration of Equidistance/Relevant Circumstances 
Having considered these basic criteria of delimitation, the tribunal decided to draw, 
as a starting point, an equidistance line in the short middle and western segments of 
the boundary, consistent with the requirement of an equitable solution as embodied 
in Articles 74 and 83 of the 1982 UNCLOS67. It is worth noting that the tribunal 
maintained in the western segment the equidistant line, considering the claims over 
fishery resources raised by Barbados as not sufficient enough to justify the deviation 
of the line boundary following the Gulf of Maine case (see Figure 12)68.  
However, the tribunal held in its dispositive a joint exploitation of fishery resources 
between both countries, consistent with the Eritrea/Yemen case and article 63(1) of 
UNCLOS. 
The equidistant line was, then, deflected eastwards in order to take into account the 
relevant circumstances as considered by the tribunal. Geographical factors were more 
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considered as relevant to justify the deviation of the equidistant line. These are the 
coastal configuration to avoid any cut-off effect69, the proportionality of relevant 
coastlines to ensure the equity of the delimitation line70 but also the delimitation 
agreement between Trinidad and Tobago and Venezuela establishing the southern 
limits of its boundary71. The oil practice raised by Barbados with regards to its 
offshore exploitation was dismissed following the Cameroon/Nigeria case. 
In summary, in the light of this case, the concept of Equidistance/Relevant 
Circumstances is established under treaty law and case law as a consistent and valid 
approach of delimitation of overlapping maritime boundary. It is a step towards the 
normativity and consistency of the law of maritime delimitation both for opposite 
(western sector) and adjacent coasts (eastern sector). It shows as well that 
geographical factors tend to have primacy over economic factors but gave, at the 
same time, a legal effect to the joint exploitation of economic resources over 
boundary. 
5. The Guyana/Suriname case (2007) 
5.1 Dispute 
Pursuant to Article 286 and 287 of the 1982 UNCLOS, Guyana initiated a claim 
before an arbitral tribunal against Suriname concerning disputes over the delimitation 
of the territorial sea and the single maritime boundary for the continental shelf and 
the EEZ72. As for the delimitation of the territorial sea, the tribunal applied Article 15 
of the 1982 UNCLOS having due regard to the 1936 historical arrangement in order 
to draw an equidistance line on the N10°E line modified at point 2 (6°08.33’N; 
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57°07.33’W), which takes account of special circumstances constituted by the 
navigational rights of Suriname on the Corintyne river (see Figure 13). 
5.2 Consideration of Equidistance/Relevant Circumstances 
As for the delimitation of the single maritime boundary regarding the continental 
shelf and the EEZ, the tribunal applied Articles 74 and 83 of the 1982 UNCLOS and 
made reference to specific jurisprudence developed in the precedent cases in order to 
secure an equitable result73. Thus, in order to delimit the single maritime boundary, 
the tribunal applied the Equidistance/Relevant Circumstances principle based on a 
two-step approach as developed in the Greenland/Jan Mayen (1993) and 
Barbados/Trinidad and Tobago (2006) cases (see Figure 13)74. The tribunal holding 
is quoted as follows: 
Articles 74 and 83 of the Convention require that the Tribunal achieve an “equitable 
solution”. The case law of the International court of Justice and the arbitral 
jurisprudence as well as State practice are at one in holding that the delimitation 
process should, in appropriate cases, begin by positing a provisional equidistance 
line which may be adjusted in the light of relevant circumstances in order to achieve 
an equitable solution. The tribunal will follow this method in the present case (para 
342). 
The Court drew an equidistance line approaching the 200 M basing its approach on 
the geographical criteria both suitable for the delimitation of the continental shelf and 
the EEZ (Gulf of Maine case) and rejected any geological and geomorphologic 
factors. The tribunal then considered that neither the coastal configuration nor the oil 
practice of the parties in the area of delimitation was such as to constitute relevant 
circumstances requiring an adjustment of the equidistance line (Cameroon/Nigeria 
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case). Thus, the tribunal held that the provisional equidistance line was equitable 
though both parties disapproved 75. 
In summary, the tribunal in the present case remained consistent with the application 
of the Equidistance/Relevant Circumstances principle in the case of adjacent coasts. 
As for the previous cases, it based its approach on articles 15, 74 and 83 of the 1982 
UNCLOS, with reference made to the neutral criteria of coastal geography as in the 
Qatar/Bahrain, Cameroon Nigeria and Barbados/Trinidad and Tobago cases.  
6. The Nicaragua/Honduras case (2007) 
6.1 Dispute 
On 8 December 1999, Nicaragua instituted proceedings before the ICJ against 
Honduras regarding a dispute over territorial sovereignty (over the islands of Bobel 
Cay, Savanna cay, Port Royal Cay and South Cay) and the determination of a single 
maritime boundary on the territorial sea, the continental shelf and the EEZ between 
their adjacent coasts76. As for the sovereignty issues, the Court dismissed the 
arguments based on the principle of uti possidetis juris77 and colonial effectivités78 
respectively claimed by Honduras and Nicaragua and asserted the sovereignty of 
Honduras over the disputed islands on the basis of post colonial effectivités79.  
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For the delimitation of the territorial sea and the single maritime boundary, the ICJ 
decided to apply Article 15 for the territorial sea and Articles 74 and 83 for the 
continental shelf and the EEZ, both parties having ratified UNCLOS (3 May 2000 
for Nicaragua and 5 October for Honduras).80. 
6.2 Exception to the principle of Equidistance/Relevant Circumstances :                   
A Bisector Line 
After a careful examination of the relevant coastal area, the Court discarded the 
Equidistance/Relevant Circumstances approach for drawing the single maritime 
boundary because the instable situation of the mouth of the Coco River makes it 
impossible to identify reliable base points necessary for any equidistance line. Faced 
with the unfeasibility of an equidistance line, the court relied on the exceptional 
clause of Article 15 of UNCLOS to draw a provisional bisector line started 3 miles 
(15°00’52”N and 83°05’58” W) out to sea from the point identified by the mixed 
Commission in 1962 (Gulf of Maine and Guinea/Guinea-Bissau cases). (See Figure 
14). The decision of the Court as regards this exception is worth quoting: 
For all the above reasons, the Court find itself within the exception provided 
for in article 15 of UNCLOS, namely facing special circumstances in which it 
cannot apply the equidistance principle. At the same time equidistance 
remains the general rule. … thus the court will consider whether in principle 
some form of bisector of the angle created by lines representing the relevant 
mainland coasts could be a basis for the delimitation81. 
In order to justify the exception to the rule of equidistance, the Court considered the 
norm “Equidistance/Special Circumstances” not as a combined rule where special 
circumstances are meant to correct the inequity of the equidistance line but rather 
interpreted special circumstances as an exception to the general rule of equidistance. 
The Court was of the view that: 
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Nothing in the wording of Article 15 suggest that geomorphological problems are 
per se precluded from being “special circumstances” within the meaning of the 
exception, nor that such “special circumstances” may only be used as a corrective 
element to a line already drawn82.  
In so doing, the Court based its approach on the ILC work during the debate of the 
1958 Geneva Convention whereby special circumstances were analyzed as an 
exception to the principle of equidistance which may require another delimitation 
method83. This view is closer to the position of the ICJ in the Tunisia/Libya case84 
but opposed to the opinion of the arbitral tribunal in the Anglo-French Continental 
Shelf case85, in which Equidistance/Special Circumstances was considered as a 
combined rule. The course of the provisional bisector line has been then adjusted to 
take account of special circumstances constituted by the group of islands 
appertaining to Honduras and Nicaragua in avoiding at the same time any cut off 
effect on the adjacent areas86. In short, the Nicaragua/Honduras case may be 
considered as the exception, which confirms the general rule of 
Equidistance/Relevant Circumstances established by the jurisprudence regularly 
followed by the tribunal in delimitation issues. 
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7. The Romania/Ukraine case (2009) 
7.1 Dispute 
On 16 September 2004, Romania instituted proceedings against Ukraine before the 
ICJ as regards the delimitation of a single maritime boundary on the overlapping 
continental shelf and EEZ in the Black Sea87. The parties had overlapping claims 
related to the course of the boundary line. Both States being parties to the 1982 
UNCLOS, the applicable law determined by the Court was Articles 74 and 83 of the 
said convention88. Before adopting a delimitation methodology, the Court determined 
the relevant area of delimitation located within the Black Sea, where Romania and 
Ukraine are both adjacent and opposite limited to the south by Bulgaria and Turkey’s 
entitlements89. 
7.2 Consideration of Equidistance/Relevant Circumstances 
In order to effectuate the delimitation of the single maritime boundary, the Court 
decided to resort to the settled jurisprudence of Equidistance/Relevant Circumstances 
based on a two-step approach. Consequently, it drew at the first stage of delimitation 
a provisional equidistance line between the adjacent coasts of Romania and Ukraine 
(Cameroon/Nigeria case) and then continued with a median line where the two 
coasts are opposite as in the Eritrea/Yemen case (see Figure 15).  
In the present case, the Court will thus begin by drawing a provisional equidistance 
line between the adjacent coasts of Romania and Ukraine, which will then continue 
as a median line between their opposite coasts90. 
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The relevant base points used by the Court for that purpose were the Sacalin 
Peninsula and the landward end of the Sulina Dyke on the Romania coasts and 
Tsyganka Island, Cape Tarkhankut and Cape Khersones on the Ukrainian coasts 
(See Figure 15)91. At the second stage of delimitation, the Court considered if there 
were relevant circumstances requiring a deviation of the equidistance line in order to 
secure equity (Cameroon/Nigeria case) as prescribed under UNCLOS, Articles 74 
and 83. 
The course of the final line should result in an equitable solution (Articles 74 and 83 
of UNCLOS). Therefore, the Court will at the next, second stage consider whether 
there are factors calling for the adjustment or shifting of the provisional equidistance 
line in order to achieve an equitable result92. 
Numerous factors were raised by the parties but considered by the court as not 
sufficiently relevant to justify the shifting of the equidistance line. Those factors 
were the disproportion between the length of the coasts, the enclosed nature of the 
Black Sea and third State interest, the Serpent’s Island, the conduct of the parties 
with regard to natural resources, any cut off effect and security considerations (Para. 
158-216). In short, The Romania/Ukraine case has capitalized all the principles of 
delimitation based on the Equidistance/Relevant circumstances concept developed 
from the previous jurisprudence. With this case, the law of maritime delimitation 
might be said to arrive at a level of legal certainty and predictability. 
Through trial and error from the earlier cases, international courts and tribunals have 
now arrived at a satisfactory level of certainty and predictability in their legal 
approach of maritime delimitation based on the concept of Equidistance/Relevant 
Circumstances. This trend is well-established under the present case law and ought to 
be fostered in the future maritime delimitation cases either by judicial means or by 
inter-states agreements.  
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Therefore, there is a need to establish the concept of Equidistance/Relevant 
Circumstances as the primary rule of maritime delimitation in order to maintain a 
more consistent legal approach and avoid any risk of return into the vagaries of the 
earlier jurisprudence based on the facts. On what criteria might this consistency be 
analyzed and what is the rationale to erect the concept of Equidistance/Relevant 
Circumstances as the primary rule of maritime delimitation? The answers to these 
questions constitute the scope of the second part of this dissertation. 
  
 
 
 
 
 
 
 
 
Figure 1: Strict Median Line between Opposite Coasts 
Source: United Nations, Handbook on the Delimitation of Maritime Boundaries (New York: 
DOALOS, 2000), Illustration No. 5. 
 
 
 
 
 
 
 
 
 
 
 
Figure 2: Strict Equidistance Line between Adjacent Coasts 
Source: Ibid., Illustration No. 6.
 
 
  
 
 
 
 
 
 
 
 
Figure 3: Simplified Equidistance between Opposite Coasts 
Source: G. Francalanci & T. Scovazzi (Ed.), Lines at Sea (Dordrecht: Nijhoff, 1994), Sketch 
No. 92. 
 
 
 
 
 
 
 
 
 
 
 
Figure 4: Modified Equidistance Line (giving full effect to all islands) 
 Source: Supra, figure 1, Illustration No. 9. 
 
 
  
 
 
 
 
 
 
Figure 5: Thalweg Line 
Source: United States Geological Survey (USGS), Mapping the floor of Lake Mead (Nevada 
and Arizona): Preliminary discussion and GIS data release, Report 2003 < 
http://pubs.usgs.gov/of/2003/of03-320/htmldocs/icons/thalweg.jpg> (17 August 2009) 
 
 
 
 
 
 
 
 
 
 
 
Figure 6: Method de Lissage (Perpendicular, Bisector, Radial lines) 
 Source: Nuno M., Antunes, Towards the Conceptualization of Maritime Delimitation: Legal 
and Technical Aspects of a Political Process (Leiden: Nijhoff, 2003), Figure 60.
 
 
  
 
 
 
 
 
 
 
 
Figure 7: The North Sea Continental Shelf case (1969) 
Source: The North Sea Continental Shelf cases (German Federal Republic/Denmark, and 
German Federal Republic/Netherlands) 1969 ICJ REP 
 
 
 
 
 
 
 
 
 
 
 
Figure 8: International Maritime Boundary between Greenland and Jan Mayen 
Source: Case concerning the Maritime Delimitation in the Area between Greenland and Jan 
Mayen (Denmark/Norway) 1993 ICJ REP
 
 
  
 
 
 
 
 
 
Figure 9: International Boundary Line between Eritrea and Yemen  
Source: Case concerning the Arbitral Award (Eritrea/Yemen), Decision of the Arbitral 
Tribunal concerning the second stage of Proceedings (Maritime Delimitation), 1999. 
 
 
 
 
 
 
 
 
 
Figure 10: International Maritime Boundary between Qatar and Bahrain  
Source: Case concerning the Maritime Delimitation and the Territorial Questions between 
Qatar and Bahrain (Qatar/Bahrain) 2001 ICJ REP 
 
  
 
 
 
 
 
 
 
Figure 11: International Maritime Boundary between Cameroon and Nigeria 
Source: Case concerning the Land and Maritime Boundary between Cameroon and Nigeria 
(Cameroon/Nigeria), 2002 ICJ REP 
 
 
 
 
 
 
 
 
 
Figure 12:  International Maritime Boundary between Barbados and Trinidad 
and Tobago 
Source: Case concerning the Arbitral Award (Barbados/Trinidad and Tobago), Decision of 
the Arbitral Tribunal, 2006.
 
 
  
 
Figure 13: International Maritime Boundary between Guyana and Suriname 
Source: Case concerning the Arbitral Award (Guyana/Suriname), Decision of the Arbitral 
Tribunal, 2007. 
 
 
 
 
 
 
 
 
 
 
 
Figure 14: International Maritime Boundary between Nicaragua and Honduras  
Source: Case concerning Territorial and Maritime Dispute between Nicaragua and Honduras 
in the Caribbean Sea (Nicaragua v. Honduras), 2007 ICJ REP
 
 
  
 
 
 
 
 
 
 
 
 
Figure 15: International Maritime Boundary between Romania and Ukraine  
Source: Case concerning Maritime delimitation in the Black Sea (Romania v. Ukraine), 2009 
ICJ REP 
 
 
 
 
 
 
 
 
 
 
 
Figure 16: Reasonable Proportionality  
Source: Supra, figure 6, sketch 88.
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 17: Method of Determination of Relevant Coastlines (General Direction 
of the Coasts) 
Source: Ibid., sketch 75 
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Part II 
THE ESTABLISHMENT OF THE CONCEPT OF 
EQUIDISTANCE/RELEVANT CIRCUMSTANCES AS THE 
PRIMARY RULE OF MARITIME DELIMITATION 
CHAPTER III: THE RATIONALE FOR ESTABLISHING 
EQUIDISTANCE/RELEVANT CIRCUMSTANCES AS THE PRIMARY 
RULE OF MARITIME DELIMITATION 
Section 1: Consistent and Uniform Approach to Maritime 
Delimitation  
1. Analysis of Case Law 
There is enough ground to consider the principle of Equidistance/Relevant 
Circumstances as the primary rule of maritime delimitation insofar as it has been 
consistently adopted by international courts and tribunals since the Greenland/Jan 
Mayen case (1993) to deal satisfactorily with various situations of disputes over 
overlapping titles. In this regard, the statement of David Anderson is worth quoting: 
The four most recent decisions - three by the International Court of Justice and one 
by an ad hoc arbitral tribunal – display a much more consistent methodology. This is 
a remarkable development in itself. […] This consistency is both welcome in itself 
and all the more surprising since it came about despite some significant legal and 
geographical differences93. 
This consistency will be analyzed as regards legal, institutional and geographical 
differences, which have characterized seven judicial proceedings from the 
Greenland/Jan Mayen case (1993) to the Romania/Ukraine case (2009).  
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1.1 Institutional and Legal Considerations 
The ICJ and arbitral tribunals have never been so consistent in their legal approach to 
maritime delimitation since the period of 1993 to 2009 starting from the Greenland 
Jan Mayen case (1993) until the Romania/Ukraine case (2009). A brief 
chronological restatement shows that after the result oriented equity set out by the 
Court (ICJ) in the North Sea Continental Shelf case (1969), the Arbitral Tribunal 
reversed this approach in the Anglo-French Continental Shelf case(1977) in adopting 
an approach based on the Equidistance principle. In the subsequent cases represented 
by the Tunisia/Libya (1982), Gulf of Maine (1984), Libya/Malta (1985), 
Guinea/Guinea-Bissau (1985) and St Pierre and Miquelon (1992), the judicial 
settlement carried out either by international courts or arbitral tribunals departed 
again from the approach taken in the Anglo-French continental Shelf case and 
resorted back to the result oriented equity or an hybrid methodology94. The 
inconsistency of international courts and tribunals in the earlier case law contrasts 
with the more consistent approach adopted by the ICJ and various arbitral tribunals 
since 1993. From 1993 to 2009 seven maritime disputes have been settled through 
four ICJ decisions and three arbitral awards by referring solely to the legal principle 
of Equidistance/Relevant Circumstances (See Appendix I). 
As regards legal considerations, the Equidistance/Relevant Circumstances principle 
has been consistently referred to by international courts and tribunals for the 
delimitation of different maritime zones under customary law and treaty law (the 
1958 Geneva Conventions superseded by the 1982 UNCLOS). Examples of cases 
related thereto are the delimitation of territorial sea as in the Qatar/Bahrain (2001)95 
and Guyana/Suriname (2007)96 cases, the separate delimitation of continental shelves 
and fishing zones as per the Greenland/Jan Mayen case (1993) and single maritime 
boundaries. Except the Nicaragua/Honduras (2007), all cases of delimitation of 
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single maritime boundaries from 1993 to 2009 have been settled on the basis of the 
Equidistance/Relevant Circumstances principle (see Appendix I). Even in the 
Nicaragua/Honduras case, the ICJ analyzed in the first instance the possibility to 
apply the Equidistance/Relevant Circumstances method as follows: 
As to the plotting of a single maritime boundary, the Court has on various occasions 
made it clear that, when a line covering several zones of coincident jurisdictions is to 
be determined, the so-called equitable principles/relevant circumstances method 
[equidistance/relevant circumstances] may usefully be applied, as in these maritime 
zones this method is also suited to achieving an equitable result 97 
In addition, another consideration as regards legal aspects, is that the development of 
the principle of Equidistance/Relevant Circumstances in the law of maritime 
delimitation has breached the gap between customary law and treaty law set out from 
the North Sea Continental Shelf case (1969) on the one hand, and may narrow the 
difference between the pro-equidistance and the pro-equity group during the debate 
related to UNCLOS, articles 74 and 83, paragraph 1, on the other hand.  
The concept of Equidistance/Relevant Circumstances has been applied to different 
disputes either under customary or under treaty law, reconciling the two legal 
regimes of maritime delimitation divided from the North Sea Continental Shelf case 
when the ICJ, following Germany’s claim, disqualified the equidistance principle as 
a settled or an emerging norm of customary law: 
The Court accordingly concludes that if the Geneva Convention was not in its 
origins or inception declaratory of a mandatory rule of customary international law 
enjoining the use of the equidistance principle for the delimitation of continental 
shelf areas between adjacent States, neither has its subsequent effect been 
constitutive of such a rule; and that State practice up-to-date has equally been 
insufficient for the purpose98. 
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However, in the Greenland/Jan Mayen case (1993), the tribunal considered 
“Equidistance/Special Circumstances” as set out under article 6 of the 1958 Geneva 
Convention on the Territorial Sea and the Contiguous Zone as equal to customary 
law based on equity99. In so doing, the court assimilated and incorporated the 
equidistance principle into customary law. On that basis, the Equidistance/Relevant 
Circumstances was applied as customary rule in delimitation disputes where it was 
impossible to apply any treaty law as in the Eritrea/Yemen (1999) and in the 
Qatar/Bahrain (2001) cases. 
Furthermore, the adoption of the specific principle of Equidistance/Relevant 
Circumstances as a predominant method of delimitation has narrowed the opposition, 
which prevailed between the pro-equidistance and the pro-equity groups during the 
UNCLOS debates on Articles 74 and 83. In fact, the need for consensus prompted 
the drafters of Articles 74 and 83 of UNCLOS to omit any specific method of 
delimitation in the formulation of these provisions. The jurisprudence of maritime 
delimitation has tried to fill the gap left by UNCLOS in setting out the 
Equidistance/Relevant Circumstances as an appropriate method of delimitation 
providing an equitable solution under UNCLOS. It tends to reconcile both positions 
by unifying in a single rule the two opposite poles constituted by equidistance and 
equitable principles. In this regard, the tribunal in the Guyana/Suriname case (2007) 
held that: 
Articles 74 and 83 of the Convention [UNCLOS] require that the Tribunal achieve 
an “equitable” solution. The case law of the International Court of Justice and 
arbitral jurisprudence as well as State practice are at one in holding that the 
delimitation process should, in appropriate cases, begin by positing a provisional 
equidistance line which may be adjusted in the light of relevant circumstances in 
order to achieve an equitable solution. The Tribunal will follow this method in the 
present case100. 
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1.2 Geographical Considerations 
The principle of Equidistance/Relevant Circumstances has been applied by tribunals 
in a variety of coastal relationships, either in cases of opposite, adjacent or hybrid 
coasts. The geographical situation of opposite coasts, as in the Greenland/Jan Mayen 
(1993) and Eritrea/Yemen (1999) cases was first considered by international courts 
and tribunals for the application of the Equidistance/Relevant Circumstances 
principle101. This practice has been extended to the delimitation of adjacent coasts 
like in the Cameroon/Nigeria (2002) and Guyana/Suriname (2007) cases and as well 
for the delimitation of hybrid coasts (opposite/adjacent) regarding the Qatar/Bahrain 
(2001), Barbados/Trinidad and Tobago (2006) and Romania/Ukraine (2009) cases 
(see Appendix I). In the latter, the ICJ stated: 
When called upon to delimit the continental shelf or exclusive economic zone, or to 
draw a single delimitation line, the Court proceeds in defined stages. ]…So far as 
delimitation between adjacent coasts is concerned, an equidistance line will be 
drawn unless there are compelling reasons that make this unfeasible in the particular 
case. So far as opposite coasts are concerned, the provisional delimitation line will 
consist of a median line between the two coasts.102 
This observation shows that the peculiarities of the coastal geography may not 
constitute a hindrance to the consistent application of the legal principle of 
Equidistance/Relevant Circumstances for any delimitation purpose. This argument 
reaffirms the validity of this rule in all geographical situations except, when there are 
obvious reasons to derogate from. In the recent case of maritime dispute between 
Newfoundland and Labrador and Nova Scotia, the Tribunal asserted: 
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In the context of opposite and latterly adjacent coasts as well, it has become normal 
to begin by considering the equidistance line and possible adjustments and to adopt 
some other method of delimitation only if the circumstances justify it103. 
Thus, the judicial consistency may evidence that the law of maritime delimitation is 
based on the principle of Equidistance/Relevant Circumstances. However, this 
consideration needs to be confirmed by an extensive State practice. 
2. Analysis of State Practice 
The scope of this part is to find some evidence justifying that the concept of 
Equidistance/Relevant Circumstances, deriving from case law, may be as well 
considered in State practice as the predominant law of maritime delimitation. In other 
words, is it possible from the angle of view of State practice, to recognize the 
concept of Equidistance/Relevant Circumstances as a rule of customary law? The 
answer requires an examination of this concept with regard to State practice and 
Opinio juris, the two constitutive ingredients of customary international law.  
2.1 State Practice 
A study of the State practice in delimitation carried out by the American Society of 
International Law (ASIL) has shown that at the end of 2003, around 200 agreements 
of maritime delimitation have been settled between States throughout the world104. 
These are divided between the delimitation of the continental shelf and the single 
maritime boundary. As regards the delimitation of the continental shelf, 83% out of 
this total given above applied the equidistance method, strict, simplified or modified 
between opposite coasts (see Figures 1-4)105, 46% between adjacent coasts and 88% 
between coasts with hybrid character (mixing oppositeness with adjacency)106. 
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 Award of the Tribunal in the Second Phase, 26 March 2002, para 2.28, quoted in the 
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 Supra, footnote 7 at p. 133. 
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Concerning the delimitation of single maritime boundaries, the equidistance method, 
strict, simplified or modified was adopted for approximately 82% between opposite 
coasts, 50% between adjacent coasts and almost 90% with coasts of hybrid character. 
The whole maritime delimitation including territorial sea, continental shelf and single 
maritime boundary applied equidistance principles for a ratio of 83% in case of 
opposite coasts and 51% for adjacent coasts (see Appendix II)107. 
The author agrees with Tanaka that concerning the delimitation between opposite 
coasts, “treaty practice shows, to a large extent, uniformity in favouring the 
equidistance method for both continental shelf delimitation and the drawing of single 
maritime boundaries” with a rate of approximately 83% of all the maritime 
delimitations108. The equidistance method applied at least at the first stage of 
delimitation enjoys a substantial State practice. As in the approach developed by 
international courts and tribunals, the equidistance line in State practice was 
modified in approximately 30% of the cases to take account of relevant factors (see 
Appendix II)109. Therefore, the concept of Equidistance/Relevant Circumstances 
under case law and the equidistance applied at the first stage of delimitation in State 
practice are identical as far as the methodology is concerned. The methodology used 
in both contexts to adjust the provisional equidistance line is either the selectivity in 
                                                                                                                                          
is a line “based on equidistance principles but composed of segments connecting points whose 
position is not strictly equidistant from the territorial sea baselines because certain features such as 
islands, rocks, or low-tide elevations have not been used or have been given reduced effect.” See J. 
Charney&L. Alexander (Ed.), International Maritime Boundaries (Dordrecht, Nijhoff, 1993), Vol. I, 
at pp. 206-208. 
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 Supra, footnote 7 at p.134. 
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 Ibid., at p. 135. 
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 Ibid., at p. 136. 
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 According with the statistics of the years 1980-1993 carried out by the ASIL, 30% of the boundary 
lines used a modified equidistance out of the total of agreements based on an equidistance method. 
See also Supra, footnote 105 at p. 214. 
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the choice of the base points110, the half effect method (see Figure 14)111 or the ad 
hoc modification based112 on non geographical factors. 
From the above analysis, it may be asserted that the concept of 
Equidistance/Relevant Circumstances is subject to a substantial State practice, in 
particular regarding the methodological approach. It should now be verified if such 
concept evidences the existence of opinio juris. 
2.2 Opinio Juris 
With regard to opinio juris, the ICJ refers to as a substantial practice “accepted as 
law” and Hudson as “the conception that the practice [of States] is required by, or 
consistent with prevailing international law”113. In short, do the States apply the 
concept of Equidistance/Relevant Circumstances in negotiated delimitation 
agreements out of the belief that international law requires them to act that way? As 
recognized by many scholars, it is always difficult to find an evidence of opinio juris 
in the practice of States by reason of the subjectivity surrounding this concept114. 
However, an evidence of opinio juris in State practice may be presumed in the 
consistent reference by States to principles and methods of delimitation as 
established under international law mainly composed of customs, ICJ decisions, the 
1958 Geneva Convention and the 1982 UNCLOS. This is reflected in the statement 
of David Colson analysing the legal regime of maritime boundary agreements: 
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As a general proposition, maritime boundary agreements negotiated prior to the mid-
1970s tend to be continental shelf delimitations while those negotiated since then 
have taken into account the development of international law of the 200-n.m 
exclusive economic zone (or fisheries zone). This is not surprising as the 200-n.m 
zone concept was widely discredited until the early 1970s, but gained rapid 
acceptance once it appeared in the negotiating texts of the Third UN Conference on 
the Law of the Sea in the mid-1970’s115. 
An evidence of opinio juris may be found in the fact that maritime boundary 
agreements reflect the development of international law. All sources of international 
law of maritime delimitation cited above recognized more or less the equidistance 
method at least at the first stage of delimitation. Therefore, by analogy, it may be 
presumed an evidence of opinio juris in the concept of Equidistance/Relevant 
Circumstances as applied under State practice. From the above analysis, it may be 
concluded that the concept of Equidistance/Relevant Circumstances can be 
recognized as a rule of customary law under State practice. 
Section 2: Predictable Approach to Maritime Delimitation 
 
The scope of this part is to show that the principle of Equidistance/Relevant 
Circumstances might be considered as a predictable approach to the law of maritime 
delimitation in order to justify its erection as the primary rule of boundary 
delimitation. Predictability should be understood as the ability of principles guiding 
maritime delimitation to produce a stable, consistent and equitable outcome by being 
grafted onto legal principles. In this regard, the arbitral tribunal in the 
Barbados/Trinidad and Tobago case (2006) held the following: 
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The Tribunal must exercise it judgment in order to decide upon a line that is, in its 
view, both equitable and as practically satisfactory as possible, while at the same 
time in keeping with the requirement of achieving a stable legal outcome. Certainty, 
equity, and stability are thus integral parts of the process of delimitation.116 
Taking into account this decision of the court, it might be justifiable to consider the 
principle of Equidistance/Relevant Circumstances as a predictable approach to 
maritime delimitation as regards three observations. Firstly, international courts and 
tribunals remain constant in holding this principle of delimitation, secondly, 
Equidistance per se is a predictable method of delimitation and thirdly, the relevant 
circumstances tend to be constrained by legal principles. 
1. The Principle of Jurisprudence Constante 
The recent attitude of international courts and tribunals in the implementation of the 
Equidistance/Relevant Circumstances principle might be interpreted as if applying 
the legal doctrine of Jurisprudence Constante117. Considering the concept of 
Equidistance/Relevant Circumstances as a generally accepted norm of delimitation, 
international courts and tribunals have decided to adhere to it in the subsequent 
cases.  
In the Eritrea/Yemen case, the Court considered the principle of 
Equidistance/Relevant Circumstances as a “generally accepted view, as evidenced in 
both writings of commentators and in the jurisprudence…”118; In other words, the 
court recognize this principle as a general principle of international law based on two 
sources composed of precedent case law and opinions of scholars. In the 
Barbados/Trinidad and Tobago case (2006), the tribunal ruled that “The 
determination of the line of delimitation normally follows a two-step approach …“. 
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The word “normally” means that the delimitation is effectuated according to a norm, 
a legal standard, a general rule as confirmed by the settled jurisprudence and treaty 
law established under the 1958 Geneva Convention and the 1982 UNCLOS119; this 
norm being understood as the principle of Equidistance/Relevant circumstances. 
Moreover, in the Guyana/Suriname case (2007) as restated in the Romania/Ukraine 
case (2008), the arbitral tribunal held: 
In the course of the last two decades international courts and tribunals dealing with 
disputes concerning the delimitation of the continental shelf and the EEZ have come 
to embrace a clear role for equidistance. The process of delimitation is divided into 
two stages.120 
Here, international courts and tribunals clearly opted for the doctrine of 
Jurisprudence Constante in their approach to maritime delimitation. International 
judges despite their independence have decided to rule maritime delimitation 
disputes in a more predictable way by standing and adhering in subsequent cases to 
the settled jurisprudence based on the Equidistance/Relevant Circumstances 
principle. 
2. The Predictability of the Equidistance Principle 
The equidistance method per se is a predictable rule of delimitation since its uses 
mathematical methods to determine with a higher degree of precision and certainty 
the course of the boundary line. The Court in the Nicaragua/Honduras case (2007) 
highlighted these qualities: 
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The Jurisprudence of the Court sets out the reasons why the equidistance method is 
widely used in the practice of maritime delimitation: it has a certain intrinsic value 
because of its scientific character and the relative ease with which it can be 
applied121. 
Under the Barbados/Trinidad and Tobago case (2006), Equidistance is considered by 
the Tribunal as “a hypothesis and a practical”, and “a convenient starting point” 
(emphasis added)”. In the Romania/Ukraine case (2009), Equidistance is considered 
as a “geometrical objective method”. The recognition of the equidistance as the most 
appropriate geometrical method of delimitation dates back to the development of the 
EEZ (FZ) concept and single maritime delimitation practices. In fact, these 
developments have led to a shift of the delimitation criteria from geomorphologic 
(natural prolongation)122 and resource-specific criteria (fisheries)123 to a more neutral 
criteria of geographical character based on the distance from the baselines identified 
as “physical realities” at the time of the delimitation124. Thus, the entitlement over 
the 200 M EEZ (Article 74, UNCLOS) corresponds with the entitlement over the 
continental shelf, constituting the natural prolongation of the State (Article 76, 
UNCLOS). The predominance of geographical factors in the delimitation process 
calls for a geometrical method in order to reach an equitable result. Further, the best 
appropriate geographical method, as restated by the jurisprudence in numerous case 
law and specifically those cited above, is the equidistance. Robert Kolb in his 
analysis came to the same conclusion: 
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 North Sea Continental Shelf case, Supra, footnote 5, para. 19. 
123
 Greenland/Jan Mayen case, See the present paper at pp. 23-24. 
124
 Gulf of Maine case, Supra, footnote 6, para 194-206. See also the Romania/Ukraine case, Supra, 
footnote 87, Para. 131. 
  
51 
A single line delimitation requires that geographical factors be placed at the heart of 
the process; geographical factors call for geometrical methods; but geometrical 
methods are not centred on equidistance. The Chamber refused to take the last step, 
even though it was implicit in the logic, since all geometrical methods based on the 
real geography belong, in the ultimate analysis to equidistance125. 
The predictability of the equidistance method is strengthened by the progressive 
development of more predictable rules in the relevant circumstances, contributing to 
establishing the Equidistance/Relevant Circumstances as a predictable approach to 
delimitation. 
3. The Predictability of Relevant Circumstances 
Under the concept of Equidistance/Relevant Circumstances, the relevant 
circumstances are arrived at a sophisticated level of certainty and predictability based 
on the settled jurisprudence and in conformity with the requirement of an equitable 
solution under Articles 74 and 83 of UNCLOS. Therefore, higher level of 
predictability calls for the establishment of the principle of Equidistance/Relevant 
Circumstances as the primary law of maritime delimitation.  
In the delimitation methodology settled under the Equidistance/Relevant 
circumstances principle, the relevant circumstances are assessed by international 
courts and tribunals at the second stage of delimitation in order to adjust the 
equidistance line if necessary, with the purpose being to ensure an equitable 
boundary line. They can be analyzed as geographical and non geographical factors. 
This part, focused on the most recurrent relevant circumstances, is by no means 
exhaustive. 
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3.1 Geographical Factors 
Geographical factors are defined as “those geographical relevant circumstances 
which indicate the appropriateness of the delimitation method”126. Under the 
principle of Equidistance/Relevant Circumstances, three geographical factors have 
been consistently taken into account in judicial and arbitral disputes settlement and 
thus been subject to more predictable rules. 
3.1.1 General Configuration of the Coast 
Under the general configuration of the coast, international courts and tribunals, in 
view of the recent jurisprudence, have attached a greater consideration to the 
situation of oppositeness/adjacency of relevant coasts in disfavour of delimitation 
based on the general direction of the coast. Thus, so far as the situation of 
oppositeness/adjacency of the relevant coasts is concerned, two major principles 
developed by the jurisprudence under the Equidistance/Relevant Circumstances 
concept may be considered as predictable rules of in the law of maritime 
delimitation. First, the delimitation of opposite coasts, the provisional delimitation 
line will consist of a median line between the two coasts (see Figure 8). Second, the 
delimitation of adjacent coasts, the provisional delimitation line will consist of an 
equidistance line between the two coasts unless there are compelling reasons to 
recourse to another method (see Figure 11)127. 
3.1.2 Presence of Small Islands 
The jurisprudence under the law of maritime delimitation based on the concept of 
Equidistance/Relevant Circumstances is more specific as far as small islands are 
concerned128. Under Article 121 of UNCLOS129, an island shall generate its own 
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territorial sea, EEZ and continental shelf unless it constitutes a rock which cannot 
sustain human habitation and economic activities of its own. In that case it shall only 
be entitled to 12 M territorial sea. From the settled jurisprudence based on the 
concept of Equidistance/Relevant circumstances, three sets of predictable rules are 
set out so far as the presence of small islands is concerned. 
Firstly, small islands cannot serve as baselines for the construction of the 
equidistance line in the first state of delimitation if they do not form part of the 
general configuration of the coast (see Figure 15)130. Secondly, small islands may not 
be taken into account or may not be given a full effect, if doing so would result in a 
disproportionate delimitation line131. Thirdly, the presence of an island is not 
considered as relevant circumstance calling for an adjustment of the provisional 
equidistance line if any entitlement generated by the island is located within the EEZ 
and the continental shelf of the mainland coast of the party132. 
3.1.3 Proportionality 
Proportionality is a concept established by the Court from the North Sea Continental 
Shelf case (1969) according to which “maritime delimitation should be effected by 
taking into account the ratio between the maritime spaces attributed to each party and 
the lengths of their coastlines” (see Figure 16)133. The concept of proportionality has 
played different functions throughout the development of the law of maritime 
delimitation. In the jurisprudence based on equity in the earlier case law, the 
principle of proportionality had served as a final factor to consider in the delimitation 
process in specific geographical situations (North Sea Ccontinental Shelf case).  
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It had also served as ex post facto verification test to ensure the equity of the 
boundary line (Libya/Malta; Guinea/Guinea-Bissau; Eritrea/Yemen cases)134. In the 
Greenland/Jan Mayen case (1993), which marked a new era in the law of maritime 
delimitation, the proportionality principle was taken into account as a relevant 
circumstance not at the final stage but during the process of delimitation to correct 
the provisional equidistance line in order to ensure an equitable result faced with the 
great disparity in the lengths of the relevant coasts135. In this way, it served as a true 
method of delimitation. 
After the Greenland/Jan Mayen case, all the subsequent case law related to the 
Equidistance/Relevant Circumstances principle have reaffirmed the concept of 
proportionality as a relevant factor, which may be taken into account in case of a 
strong disparity between the relevant coasts in order to correct the provisional 
equidistance line. However, the difference stands in the fact that international courts 
and tribunals have taken into account the proportionality of the equidistance line not 
during the delimitation process but only as a final test in order to check the 
equitableness of the delimitation line136. Hence, the predictable rule set out from the 
settled jurisprudence thus far, is that the proportionality principle is taken into 
account as relevant factor in the law of maritime delimitation in case of great 
disparity between the relevant coastlines only as ex post facto disproportionality test 
in order to ensure at the final stage that the tentative delimitation is not 
disproportionate137. 
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3.2 Non Geographical Factors 
Three non geographical factors have consistently been referred to during the case law 
based on the Equidistance/Relevant Circumstances principle. Those are the economic 
factors, the conduct of the parties and the presence of third States. 
3.2.1 Socio-economic Factors 
In the case law of maritime delimitation, socio-economic factors have been 
consistently referred to as economic dependency on natural resources, poverty, level 
of economic development, population as well as access to natural resources, such as 
fisheries, oil, gas and mineral deposits. The question is to ascertain whether under the 
Equidistance/Relevant Circumstances concept, socio-economic factors may be 
predictably considered as relevant circumstances at the second stage of delimitation.  
In the first instance, it should be noted that the earlier case law and even the recent 
jurisprudence have been consistent with the approach taken by the court in the 
Tunisia/Libya (1982) and the Libya/Malta (1985) cases, where factors relating to 
economic development have never been considered as relevant circumstances able to 
affect the delimitation line. Socio-economic factors are considered as an economic 
and a political process which fall beyond the ambit of the tribunal constrained by 
Articles 74 and 83 of UNCLOS and its statute to act within the limits of international 
law138. 
However, the approach taken by the jurisprudence with regard to access to natural 
resources such as fisheries and oil deposits is quite ambiguous. Generally speaking, 
access to natural resources has been considered as a relevant factor by international 
courts and tribunals but has not been taken into account in the delimitation 
process139, except in the Greenland/Jan Mayen case, where the need to allow an 
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equitable access to the capelin stock to both parties was considered by the court to 
adjust the provisional equidistance line (see Figure 8)140.  
In contrast with the Greenland/Jan Mayen case, the other subsequent case law such 
as the Eritrea/Yemen141 and the Barbados/Trinidad and Tobago cases have not 
considered access to fisheries as a relevant factor to shift the provisional equidistance 
line. In the Barbados/Trinidad and Tobago case, which may be considered as the 
predictable rule in the matter, the court of arbitration held that access to fisheries 
(and other natural resources) is not sufficiently founded in customary law, in the 
jurisprudence and in treaty law so as to be considered as a relevant circumstance to 
adjust the equidistance line. This dictum reads as follows: 
Determining an international maritime boundary between two States on the basis of 
traditional fishing on the high seas by national of one of those States is altogether 
exceptional. Support for such a principle in customary and conventional international 
law is largely lacking. Support is most notably found in speculations of the late eminent 
jurist, Sir Gerald Fitzmaurice, and in the singular circumstances of the judgment of the 
International Court of Justice in the Jan Mayen case (ICJ Reports 1993, p.38). That is 
insufficient to establish a rule of international law142. 
3.2.2 The Conduct of the Parties 
The conduct of the parties covers any acts committed by the respective parties, which 
may have affected the process of maritime delimitation under judicial or negotiating 
settlement143. The issue here is to analyze under the Equidistance/Relevant 
Circumstances principle if the conduct of the parties can be considered as a relevant 
circumstance to modify the equidistance line. With regard to consideration of the 
conduct of the parties in the delimitation process, earlier and recent jurisprudence has 
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kept a consistent approach based on the following dictum of the Court in the 
Cameroon/Nigeria case: 
Overall, it follows from the jurisprudence that, although the existence of an express 
or tacit agreement between the parties on the sitting of their respective oil 
concessions may indicate a consensus on the maritime areas to which they are 
entitled, oil concessions and oil wells are not in themselves to be considered as 
relevant circumstances justifying the adjustment or shifting of the provisional 
delimitation line.144 
In other words, unless incorporating an agreement or a modus Vivendi, which 
displays the intention of the parties to consider a specific line as an equitable basis 
for a future delimitation, the conduct of the parties with regard to natural resources 
and activities related thereto may not be taken into account as relevant circumstance. 
This approach has been followed in the Barbados/Trinidad and Tobago case where 
the Court ruled that the conduct of the parties regarding seismic activities and oil 
concessions in the Atlantic, north of the equidistance line (since not sufficiently 
evidencing a tacit or express agreement) must not be considered as a relevant factor 
to shift this equidistance. Guyana/Suriname and Romania/Ukraine cases followed 
the same approach. This may be considered as the predictable rule in the law of 
maritime delimitation under the Equidistance/Relevant Circumstances principle145. 
3.2.3 The Presence of Third States 
This issue deals with the interests of a third State which claims a specific legal 
interest in relation to the maritime area subject to delimitation between two 
neighbouring countries. In the Tunisia/Libya and Malta/Libya cases, Malta and Italy 
respectively claimed a specific legal interest in the area to be delimited146. The 
question arising under this issue is to determine whether third State presence may be 
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considered as a relevant circumstance in the drawing of the boundary line under the 
Equidistance/Relevant Circumstances concept. In that respect, the jurisprudence 
under the equitable principles and the recent Equidistance/Relevant Circumstances 
concept observe generally speaking the same trend.  
Despite considered as res inter alios acta147, the judgments adopted so far by 
international courts and tribunals consider the presence of third state as a relevant 
circumstance in order to either shift the provisional equidistance line or most 
consistently determine the endpoint of the delimitation line. The common practice is 
to cut off the delimitation line at the point where actual or potential 1/3 states 
interests come into play (see Figure 15). That trend may be considered as the most 
predictable rule as far as third State presence is concerned. Thus, in the 
Eritrea/Yemen case, the court held that: 
The Tribunal has neither competence nor authority to decide on any of the 
boundaries between either of the two parties and neighbouring States. It will 
therefore be necessary to terminate either end of the boundary line in such a way as 
to avoid trespassing upon an area where other claims might fall to be considered148. 
In the Barbados/Trinidad and Tobago case, the tribunal has followed the same 
approach by considering the 1990 Trinidad-Venezuela Agreement as a relevant 
circumstance to determine the southern endpoint of the delimitation line (see    
Figure 12): 
It follows that the maximum extent of overlapping areas between the Parties is 
determined in part by the treaty between Trinidad and Tobago and Venezuela, in so 
far as Trinidad and Tobago’s claim is concerned. This the Tribunal will take into 
account in determining the delimitation line149. 
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The same trend is observed in the Romania/Ukraine case, where the Tribunal has 
taken into account the 1978 Turkey-USSR (Ukraine) Agreement and the 1997 
Turkey-Bulgaria Agreement not to adjust but to fix the southward endpoint of the 
delimitation line (see Figure 15): 
The Court will bear in mind the agreed maritime delimitation between Turkey and 
Bulgaria, as well as between Turkey and Ukraine, when considering the endpoint of 
the single maritime boundary it is asked to draw in the present case150. 
These geographical and non geographical factors analyzed in this chapter are not 
exhaustive. However, they have continuously been raised under the jurisprudence 
founded upon the concept of Equidistance/Relevant Circumstances and have 
therefore given rise to more predictable rules of maritime delimitation. Considering 
this high level of predictability, founded upon case law, State practice and treaty law, 
the concept of Equidistance/Relevant Circumstances deserves to be established as the 
primary rule of maritime delimitation. However, as any legal concept, the 
Equidistance/Relevant Circumstance is not exempt from a number of shortcomings. 
Therefore, before analyzing the legal and political means to erect this concept as the 
basic rule of maritime delimitation, it is necessary to analyse and highlight any 
downsides inherent thereto.  
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CHAPTER IV: THE CRITICAL ANALYSIS OF THE DEVELOPMENT OF 
THE EQUIDISTANCE/RELEVANT CIRCUMSTANCES CONCEPT 
Section 1: Downsides 
 
The scope of this part is to review the problems challenging the development of the 
concept of Equidistance/Relevant circumstances either in the jurisprudence or under 
treaty law. 
1. Legal Considerations  
As thoroughly analyzed in the previous chapters of this dissertation, the law of 
maritime delimitation seems now to have arrived at a more consistent, certain and 
predictable level with the development of the concept of Equidistance/Relevant 
Circumstances. This achievement is reflected in the speech held by the former ICJ 
President, Judge Guillaume, before the 6th Committee of the UN General 
Assembly151. 
However, despite the strong commitment of the ICJ for the Equidistance/Relevant 
Circumstances, this concept still remains in reality in a fragile position and may have 
a long way to go before being consolidated as the primary rule of maritime 
delimitation. Thus, the subsequent case law, specifically the Nicaragua/Honduras 
case (2007) has shown a strong departure from this concept by adopting the bisector 
line as method of delimitation152. This departure has been rendered possible because 
the Court has given to the Equidistance/Special Circumstances rule (Article 15 of 
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UNCLOS) another interpretation to the one used to justify the applicability of the 
Equidistance/Relevant Circumstances principle. 
The Court analyzing the difficulty to identify reliable base points, due mainly to the 
instability of the mouth of the Coco River, has rejected the equidistance method, 
basing its legal justification on an interpretation of Equidistance/Special 
Circumstances under Article 15 of UNCLOS, as two separate rules: equidistance as 
the general rule and special circumstances as the exception; with the instability of the 
river mouth being conceived as a special circumstance allowing any derogation from 
the equidistance153. 
This position of the Court challenges the precedent taken in the Anglo-French 
Continental Shelf and the Greenland/Jan Mayen cases where Equidistance/Special 
circumstances from treaty law and Equidistance/Relevant Circumstances from 
customary law have been unified on the basis that they both lead to an equitable 
result154. It also challenges the precedent taken by the Court in the Qatar/Bahrain 
case, where the Equidistance/Special circumstances (or Equidistance/Relevant 
Circumstances) has been considered as a combined rule; with special 
Circumstances/Relevant Circumstances serving as the corrective element of 
equidistance. The decision read as follows: 
Article 15 of the 1982 Convention … is to be regarded as having a customary character. 
It is often referred to as the “equidistance/special circumstances” rule. The most logical 
and widely practiced approach is first to draw provisionally an equidistance line and then 
to consider whether that line must be adjusted in the light of the existence of special 
circumstances. 
In other words, the new approach taken by the jurisprudence under the 
Equidistance/Relevant Circumstances principle is to adjust the equidistance line in 
case of Special/Relevant Circumstances making inequitable its strict application, and 
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not to draw another delimitation line. In departing from this approach, the Court 
under the Nicaragua/Honduras case raised the old debate of the relation between 
equidistance and special circumstances, which dates back to the ILC work prior to 
the 1958 Geneva Convention. The attitude of the Court under this case may be as 
well perceived as a return back to the theory of unicum in the settlement of maritime 
disputes where each case was dealt with, not on the basis of the settled rule of law 
but according to the peculiar circumstances of the case155. Thus, Judge Ranjeva (ICJ) 
may be right to assert that “the decision under the Nicaragua/Honduras case 
constitutes a renouncement of the jurisprudence of the court in matters of 
delimitation of the territorial sea”156. 
Another element to highlight is the negative impact generated by the lack of 
specificity of Articles 74 and 83 of UNCLOS157. It is right that both articles, though 
broad, serve to justify under treaty law, the equitableness of the 
Equidistance/Relevance Circumstances concept. However, in remaining firmly tied 
to equity and opened to any method of delimitation satisfying that purpose, they are 
not able to follow the jurisprudential trend in the process to settle the 
Equidistance/Relevant Circumstances principle as the primary rule of delimitation. 
Thus, under Articles 74 and 83 of UNCLOS, any delimitation method is welcome 
which provides an equitable solution while under case law, the 
Equidistance/Relevant Circumstances method is to some extent prima facie an 
equitable solution. This dichotomy may challenge the evolution of the jurisprudence 
towards a higher level of normativity, certainty and predictability in case law and in 
State practice. 
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2. Technical Considerations: Coastal Lengths and Proportionality 
Coastal lengths and proportionality have often appeared as a source of contention in 
maritime delimitation disputes; the core issue being that the State having a longer 
coastline is inclined to claim a larger maritime area. The approach adopted by 
international courts and tribunals under the settled judicial practice of 
Equidistance/Relevant Circumstances is to consider the lengths of the coasts as a 
relevant circumstance only in cases of substantial disparity between the lengths of 
the relevant coasts appertaining to each party (see Figure 16). In the 
Romania/Ukraine case, the Court held: 
Where disparities in the lengths of the coasts are particularly marked, the Court may 
choose to treat that fact of geography as a relevant circumstance that would require some 
adjustments to the provisional equidistance line to be made158. 
However, the Court made it clear that such adjustment of the maritime area to take 
account of the great disparity of the respective coastlines should not be based on a 
mathematical computation159. This position of the court raised two technical issues: 
firstly, the inequity of the median line in case of pronounced disparity between two 
opposite coastlines and, secondly the determination of the relevant coastline for 
delimitation and proportionality purposes.   
A true equidistance line, when applied between two opposite coasts marked by a 
great disparity, creates disproportionality in the partition of the maritime area in 
favour of the party having a restricted coastline. The solution of adjusting the 
provisional median line by moving it closer to the shorter coastline, as made in the 
Greenland/Jan Mayen case, depends on a subjective appreciation of the court, which 
may be far from being an effective way of guaranteeing equity and a reasonable 
proportionality (see Figure 8). This is a situation that may create a dichotomy 
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between the relevant coasts and the maritime areas related to it disregarding 
somehow the legal principle of “The land dominates the sea”160.  
In the Greenland/Jan Mayen case, the proportion of the respective coastlines was a 
ratio of 9 (Greenland) to 1 (Jan Mayen) but the maritime area generated by 
application of the Equidistance/Relevant Circumstances was a ratio of 3 (Greenland) 
to 1 (Jan Mayen) in favour of Jan Mayen. A proportion of around 0.5 for Jan Mayen 
would have been more equitable (see Figure 8). The author thus share the dissent 
opinion of Judge Fisher that “Where the two coastlines are of a proportion of more 
than 9 to 1, a median line cannot … be considered equitable, not even as a starting 
point in the delimitation process161.  
The second technical impediment for an effective implementation of the 
Equidistance/Relevant Circumstances principle is related to the determination of the 
relevant coastlines, whose seaward projection produces the maritime delimitation 
area. In the Romania/Ukraine case, the Court, exercising its discretionary power, has 
rejected, the Karkinits’ka Gulf as relevant coastline on the basis that its seaward 
projection does not abut on the area to be delimited162. The situation is depicted by 
Antunes that “what constitutes the relevant coast is therefore unclear”163.  
In fact, the determination of the relevant coastlines depends on numerous technical 
factors. The length of the coasts will produce different results if the sinuosities and 
indentations are computed or not, if the charts are used with different scales, and the 
method of calculation varies at the limit of subjectivity according to the situation of 
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opposite and/or adjacent coasts (see Figure 17)164. In short, the determination of the 
relevant coasts is not based on a generally accepted scientific method and still 
includes a wide degree of subjectivity. 
3. Political and Socio-Economic Considerations 
Barbara Kwiakowska analyzed the negotiated boundary agreements of maritime 
delimitations in the framework of the study carried out by the American Society of 
International Law, recognized clearly that “These agreements show that economic 
and environmental considerations are relevant to maritime boundary 
delimitation…”165 However, except navigational rights and security interests to some 
extent,  political and socio-economic factors, as already stated, have yet to be 
recognized by international courts and tribunals as relevant circumstances in the 
determination of the delimitation line under the new concept of 
Equidistance/Relevant Circumstances166. The necessity to act within the ambit of 
international law has been raised by judicial bodies to justify this attitude. 
Notwithstanding this legal constraint, the ICJ and arbitral tribunals may not be 
deprived of the competence to decide a case ex aequo et bono in agreement with the 
parties167. The trend of judicial bodies to disregard political and socio-economic 
factors may constitute an impediment to a more extensive development of the 
concept of Equidistance/Relevant circumstances in State practice. 
Obviously, maritime delimitations in State practice, as documented by the ASIL’s 
study, are fundamentally influenced by economic and environmental issues, such as 
fisheries, mineral and oil deposits, exploration and exploitation, navigation, pollution 
and tourism. Not only do they act as a leitmotiv to prompt delimitation agreements, 
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but they also exercise a direct or indirect impact on the delimitation method and even 
the location of the boundary line. In the evaluation realized by the ASIL, 
approximatively 28% of maritime delimitation agreements are directly influenced by 
economic and environmental factors (see Appendix III)168.  
In addition, maritime delimitations are sometimes influenced by socio-political 
factors related to interstate relations, foreign policy, accommodation of interests and 
the population. In the 1980 France (Guadeloupe and Martinique)-Venezuela 
Agreement, the important economic interests of France and the significant population 
of Guadeloupe and Martinique came into play in giving a half effect to the 
uninhabited and small Venezuelan Island of Aves169.  
The vagaries of the recent case law, the inequity of the Equidistance/Relevant 
Circumstances method in specific geographical circumstances, the practice of 
subjective technical methods and the ignorance of political and socio-economic 
factors may impede a substantial development of the Equidistance/Relevant 
Circumstances concept and its adoption as the primary rule of maritime delimitation 
under case law and State practice. Consequently, it is of supreme importance to 
prompt the adoption of effective policies and actions in order to ensure a rule of law 
in maritime delimitation, which reconciles equity to normativity and predictability. 
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Section 2: Recommendations 
 
The scope of this part is to elaborate about the more effective means to settle the new 
concept of Equidistance/Relevant circumstances as the primary rule of maritime 
delimitation under case law and State practice. However, one might in the first 
instance ask why it is so important to target that purpose?  
The law of maritime delimitation needs be grafted onto normative principles in order 
to provide a higher degree of equitableness, certainty and predictability. It should not 
return to the vagaries of the earlier case law driven by an equitable result, having as 
sole method of delimitation the peculiar facts of the specific case and dominated by 
the discretionary power and subjective decisions of international courts, which 
sometimes generated conflicting judgments. The unity of the international law of 
maritime delimitation, international peace, economic development, specifically of 
poorer countries, most of which have yet to delimit their maritime spaces, and 
environmental sustainability are at stake. They need to be fostered by an extensive 
implementation of specific criteria and method of delimitation based on the rule of 
law. This is why the legal concept of Equidistance/Relevant Circumstances, which is 
in the process to meet these aspirations, needs to be consolidated and recognized as a 
universal principle of maritime delimitation. For that purpose, the combined efforts 
of judicial bodies and the community of States are fundamental. 
1. The Necessary Judicial Policy 
In his report to the 56th Session of the General Assembly of the United Nations, the 
former President of the ICJ, Gilbert Guillaume, concluded with the following 
address: 
It was encouraging to note that the law of maritime delimitation, by means of the 
developments in the Court’s case law which he had described, had reached a new 
level of unity and certainty, while maintaining the necessary flexibility. In all cases, 
the Court must, as States also did, first determine provisionally the equidistance line 
and then ask whether there were special circumstances requiring that line to be 
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adjusted with a view to achieving equitable results; in the case between Qatar and 
Bahrain, the parties had thanked the Court for managing to reconcile law and 
equity170. (see Appendix IV). 
The idea underlying this solemn statement of President Guillaume is the commitment 
of the ICJ, followed by arbitral tribunals and very certainly the International Tribunal 
of the Law of the Sea (ITLOS), to observe in future case law the principle of 
Jurisprudence Constante as regards the legal concept of Equidistance/Relevant 
Circumstances described above. The cornerstone of the law of maritime delimitation 
is no longer the North Sea Continental Shelf case with the equitable principles, but 
the Greenland/Jan Mayen case with the Equidistance/Relevant circumstances 
concept. This policy of the international courts and tribunals is needed to ensure a 
universal application of this concept. However, much needs to be fulfilled for that 
purpose. 
Primarily, Article 15 of UNCLOS (Equidistance/Special Circumstances rule) needs 
to be clearly and consistently interpreted by international courts and tribunals as a 
combined rule and not as two separate rules; with special circumstances being 
deemed to correct the inequity of the equidistance line. Secondly, the inequity of the 
equidistance line between two very disparate facing coasts needs to be resolved 
through adoption by judicial bodies of a generally accepted and objective method of 
adjustment of this equidistance. Thirdly, generally accepted scientific methods need 
to be established with the support of technical institutions, such as the Commission 
on the Limits of the Continental Shelf (CLCS) and the International Hydrographic 
Organization (IHO) for a more objective determination of the relevant coastlines and 
the reasonable proportionality. 
One of the main difference between case law and State practice with regard to the 
concept of Equidistance/Relevant Circumstances is the consideration of socio-
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economic and political factors as relevant circumstances. A more extensive practice 
of this concept under negotiated boundary agreements requires the development of 
legal principles incorporating these specific factors, as much as legally assessable, as 
relevant circumstances in the delimitation method. Judicial bodies should take into 
account that maritime delimitation issues are primarily political acts with a strong 
legal content and as such, may sometimes take a decision ex aequo et bono with the 
agreement of the parties. However, clear and consistent rules need to be developed in 
this field. The conduct of an appropriate judicial policy is not enough and should, 
therefore, be supported by a clear political commitment of States. 
2. Essential Commitment of the Community of States 
The Community of States should, specifically, in the cooperation framework of the 
United Nations, play a key role for the establishment of the concept of 
Equidistance/Relevant Circumstances as the basic rule of maritime delimitation and 
promote its universal application under State practice. This commitment is required 
by the Charter of the United Nations, which in its preamble calls for establishment of 
“conditions under which justice and respect for the obligations arising from treaties 
and other sources of international law can be maintained”171. In conformity with this 
provision, the States have the responsibility to develop the law of maritime 
delimitation by codifying the principle of Equidistance/Relevant Circumstances into 
a significant norm of law. 
For that purpose, the General Assembly of the United Nations can charge the 
International Law commission (ILC) with the progressive development and the 
codification of the Equidistance/Relevant Circumstances172. In fact, the ILC will 
have the duty to draw a more precise formulation of the law of maritime delimitation 
incorporating the new concept of Equidistance/Relevant Circumstances after a 
careful and comprehensive study; with the general objective being to promote an 
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extensive development of this new rule in international courts and tribunals and, in 
particular, in the practice of States. In order to carry out effectively this initiative, the 
ILC might, firstly, introduce in its work programme the topic of “Draft Articles on 
Maritime Delimitation”. It may then conduct a study resulting in the publication of a 
report which should be adopted by the UN General Assembly as “Guidelines for the 
Implementation of the Provisions of UNCLOS related to Delimitation of Maritime 
Zones”. This adoption by a majority of States may evidence a general recognition 
among them of the Equidistance/Relevant Circumstances as the primary rule of law 
in maritime delimitation. 
This soft law instrument would have the effect to consolidate the customary law by 
assisting and guiding State parties in the implementation of the UNCLOS regime of 
maritime delimitation. In this way, the lack of specificity of the UNCLOS regime 
with regard to the method of delimitation can be overcome by the availability of 
clear principles and methods of delimitation based on the concept of 
Equidistance/Relevant Circumstances. If effective, this process of codification might, 
result in an implementing agreement of UNCLOS regime of maritime delimitation 
with a binding effect on the State parties. Hopefully, the judicial and political 
initiatives referred to as recommendations would ensure an effective normative 
development and a universal application of this legal concept which provides the 
needed equity, certainty and predictability in the law of maritime delimitation. 
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CONCLUSION 
Having analysed the historical background of the law of maritime delimitation, it can 
be asserted that the concept of Equidistance/Relevant Circumstances originated 
neither from early customs of maritime delimitation nor from treaty law established 
under the 1958 Geneva Convention and the subsequent 1982 UNCLOS. The concept 
has been developed by the tribunal in the Greenland/Jan Mayen case (1993) with 
reference to principles drawn under the Anglo-French Continental Shelf case. It is a 
judge-made law considered as customary international law. 
In the Greenland/Jan Mayen case, the Court, in order to draw a coincident boundary 
between the continental shelf and the FZ, assimilated Article 6 of the 1958 Geneva 
Convention to customary law, considering that both are intended to achieve an 
equitable result in the delimitation of two opposite coasts. Therefore, the Court held 
that it was appropriate to begin with a provisional equidistance line and then ask if 
relevant factors call for its adjustment. In so doing, the Court concluded that relevant 
factors employed under customary law equate to special circumstances used under 
Article 6 of the Geneva convention, both aiming at an equitable solution. In that way, 
the Court achieved a single delimitation line for the continental shelf and the FZ. 
This legal concept recognized as Equidistance/Relevant Circumstances has been 
consistently applied by international courts and tribunals in the subsequent cases, 
such as Eritrea/Yemen (1999), Qatar/Bahrain (2001), Cameroon/ Nigeria (2002), 
Barbados/Trinidad and Tobago (2006), Guyana/Suriname (2007) and 
Romania/Ukraine (2009), with exception of the Nicaragua/Honduras case (2007) 
where the Court provided compelling reasons to derogate from it. With this level of 
consistency reached by international courts and tribunals in the law of maritime 
delimitation, it may be considered that the concept of Equidistance/Relevant 
Circumstances might be established as the primary rule of maritime delimitation. 
However, the prior requirements should be that this concept satisfies the criteria of 
consistency, certainty and predictability. 
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An in-depth analysis of case law from 1993 to 2009 reveals that the concept of 
Equidistance/Relevant Circumstances has enjoyed a consistent application by the ICJ 
and arbitral tribunals in the delimitation of various maritime zones, and under 
different treaty law. Under negotiated boundary agreements, the 
Equidistance/Relevant Circumstances approach enjoys as well a substantial practice 
through the method of equidistance applied as least at the first stage of delimitation. 
This consistent practice combined with the prima facie evidence of opinio juris 
establishes the concept of Equidistance/Relevant Circumstances as a rule of 
customary law. It has become a unification factor between customary law and treaty 
law. 
In addition, the principle of Equidistance/Relevant Circumstances shows a higher 
level of predictability grafted onto the settled jurisprudence and treaty law. This 
predictability is the result of three factors. First, international courts and tribunals are 
inclined to observe the principle of Jurisprudence Constante as regards the concept 
of Equidistance/Relevant Circumstances. Second, the equidistance method per se is a 
predictable method, based on mathematical formulae, and third, more and more 
predictable rules are being generated from the selection and consideration of relevant 
circumstances divided into geographical and non geographical factors.  
Having reached a higher level of unity, consistency, legal certainty and 
predictability, the concept of Equidistance/Relevant circumstances deserves to be 
erected as the primary rule of maritime delimitation. However, several challenges of 
a legal, technical, political and socio-economic nature need to be faced in order to 
achieve that objective.  
From a legal point of view, those challenges are related to the vagaries of the 
jurisprudence illustrated by the Nicaragua/Honduras case, with the confusion 
contained in the Equidistance/Special Circumstances rule (Article 15, UNCLOS), 
and the dichotomy between the jurisprudential trend of Equidistance/Relevant 
Circumstances and treaty law, firmly attached to any equitable method. From a 
technical standpoint, the shortcomings of this new concept are linked to the 
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subjective methods used to assess the adjustment of the equidistance line in specific 
geographical circumstances, to determine the relevant coastlines and to appreciate 
the proportionality between those coasts and the delimited area. Lastly, political and 
socio-economic factors have yet to be taken thoroughly into account in the 
assessment of relevant circumstances under the settled jurisprudence, meanwhile 
under State practice those have become very influential factors of delimitation. 
Those negative factors need to be overcome in order to arrive at a significant norm of 
maritime delimitation based on the Equidistance/Relevant Circumstances concept, 
which has the merit to combine a higher degree of consistency, certainty and 
predictability. International peace, economic development, environmental 
sustainability and unity of international law of delimitation are at stake. Therefore, a 
combined action of legal, technical and political dimensions between international 
judicial bodies and the Community of States are imperative in order to reach this 
final outcome. 
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APPENDIX I: Summary Chart of case law applying the Equidistance/Relevant Circumstances Approach 
Cases Judicial Bodies Coastal Relationships Type of Delimitation Applied Law  
Greenland/Jan Mayen (1993) ICJ Oppositeness Coincident boundary line 
for the FZ and the 
continental shelf (CS) 
Customary law for the FZ; Art. 6, 
Geneva Conv. for the CS 
Eritrea/Yemen (1999) Arbitral 
Tribunal 
Oppositeness Territorial sea (TS) and 
Single Maritime Boundary  
Delimitation (SMBD) 
Art. 15, UNCLOS for the TS; Art. 74 
and 83, UNCLOS and customary law 
for the EEZ and CS 
Qatar/Bahrain (2001)  ICJ Adjacency (northern 
sector) 
Territorial sea and SMBD  Customary law by ref. to Art. 15, 
UNCLOS for the TS; Customary law 
for the EEZ and CS 
Cameroon/Nigeria (2002) ICJ Adjacency SMBD for the EEZ and the 
CS 
Art. 74 and 83, UNCLOS (and 
customary law) 
Barbados/Trinidad and 
Tobago (2006) 
Arbitral 
Tribunal 
Hybrid SMBD for the EEZ and the 
CS 
Art. 74 and 83, UNCLOS (and 
customary law) 
Guyana/Suriname (2007) Arbitral 
Tribunal 
Adjacency Territorial sea and SMBD 
for the EEZ and CS 
Art. 15, UNCLOS for the TS; Art. 74 
and 83, UNCLOS (and customary law) 
Romania/Ukraine (2009) ICJ Hybrid SMBD for the EEZ and the 
CS 
Art. 74 and 83, UNCLOS (and 
customary law) 
Source: Author 
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APPENDIX II: Maritime Boundary Agreements in Chronological order by 
Date of Signature 
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Source: Charney J. & Alexander L. (Ed.), International Maritime Boundaries (Dordrecht, Nijhoff, 
1993), Vol. I. 
 
  
84 
APPENDIX III: Existing and Future Maritime Boundaries considering 
Economic and Environmental Factors 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
85
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Source: Ibid. 
  
86 
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Source: UN General Assembly, 12th Meeting of the 6th Committee, Official Records, 9 November 
2001 at p. 14 < 
http://daccessdds.un.org/doc/UNDOC/GEN/N01/613/24/PDF/N0161324.pdf?OpenElement 
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